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Emerging Issues in Tax Practice Due Diligence 
(Edited transcript) 

 
S. Whitlock: So good morning.  I also always like to, start one of these sessions 

by just doing a little pulse of the room so there’s a little audience 
participation going on here this morning. How many of you are 
attorneys?  CPAs?  Okay.  Enrolled agents?  Two or more of the 
above?  Okay.  How many of you are annual filing season 
program, record of completion holders?  I didn’t get that right.  
And how many of you, are none of the above?  [laughter]  Okay.  , 
I’m the Director of the Office of Professional Responsibility.   

 
 

I’ve been in this role since August, and this is my second season of 
tax forums.  I got to do one last year after I’d been on the job for 
two weeks.  Hopefully, I’m doing a better job this time.  So we’re 
going to talk about Circular 230 and emerging issues in tax 
practice due diligence.  The rules that we have in Circular 230 
address standards of conduct and professionalism, and how we 
address, potential breaches of those rules.  And the Office of 
Professional Responsibility is responsible how many time could I 
say responsible in the same sentence?  We are responsible for 
communicating the standards, for investigating violations of those 
standards, and working to resolution on those cases where we 
have, potential violations.  So most of the cases that we get, we are 
able to close without a disciplinary, action.  

 
 

When we think that discipline is warranted, we either work that out 
with the practitioner and get their agreement to a settled resolution 
of the case, or we have to take it to a formal hearing before an 
administrative law judge and there are lots of opportunities for 
people to be heard, get their side of the story out, and have an 
independent assessment of that.  So we don’t impose discipline in 
the Office of Professional Responsibility.  We either get it by 
agreement, or we have someone else that we make our case to.  So 
we are independent within the IRS.  We’re independent of the 
compliance functions, and the people who are ultimately deciding 
whether we are going to be able to sustain our case are independent 
of us.  So I think it’s a real helpful set of protections for, tax 
professionals, to ensure that you get a fair shake in this process.  
We’re going to be doing another program, this afternoon.  We’re 
going to be talking about conflicts of interest and get into that topic 
in some depth. 
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today what we’re going to do is we’re going to principally talk 
about these four due diligence provisions in Circular 230, and then 
I’m going to talk about how those provisions fitting some specific 
practice scenarios that you may be familiar with.  You will find 
more information about Circular 230 and the broad sweep of things 
that we do on our webpage.  If you go to the IRS.gov and look 
under “tax professionals,” there’s links to the Circular 230 
practitioners.  You’ll get information there on, substantive 
standards.  You’ll see some information on how we deal with 
violations, what the consequences are if someone is found to be in 
violation.  You’ll find –information on the tax professional page 
for the return preparer office and the programs they administer, 
including the, both the enrollment process and the annual filing 
season program. 

 
So first I’m going to talk about Section 10.22.  This is our general 
due diligence standard, and there are several other diligence 
standards in Circular 230 that essentially build off of this one.  You 
could say that this tells you everything you need to know about 
diligence in tax practice because it says that you have to exercise 
diligence in preparing and approving and filing tax returns, 
documents, affidavits – pretty much anything, right?  You have to 
determine the correctness of the oral and written representations 
you make to the client, or to the IRS.  You have duties to both.  
You have duties to be diligent in –your dealings with your client 
and with the Service.  Now one of the things that Circular 230 
addresses is a reliance on the work of another.  How many of you 
are in a, practice where you are the only Circular 230, tax 
professional?   

 
 

How many of you are in a practice where there’s more than one 
Circular 230 tax professional?  Okay.  So pop quiz – how many of 
you who are in a practice with more than one Circular 230 tax 
professional know who the person is who is responsible for 
ensuring compliance within your practice?  Okay, good.  So one of 
the things that we have in Circular 230 is this requirement that 
there be somebody who’s sort of in charge within the firm, making 
sure people are knowledgeable of their obligations under Circular 
230, and that there’s some follow-through.  It’s not just there’s an 
annual briefing or something like that.  There has to be somebody 
you can talk to if you have a concern about what’s going on or how 
you’re dealing with a particular issue, something you’ve been 
asked by a client, something that a colleague has asked you to do.  
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That individual, who is responsible for compliance within the firm, 
has some liability.   

 
So if they fail to carry out their responsibilities to make sure people 
are educated, and there are no processes in place that are suited to 
the nature of the practice that you’re dealing with, and a violation 
occurs, we can look to that responsible person as well – not just the 
person who did the violation, but the person who was supposed to 
make sure that there was an appropriate climate for compliance 
and didn’t do so.  Now if you have that appropriate climate for 
compliance and you’ve done your diligence in that regard, and 
there’s still a violation by one of the folks in your organization, 
then we’re going to be looking to whether the person who was 
supposed to be in charge of compliance within the firm knew or 
should’ve known of the violation.  If that’s the case, again, they 
may be held accountable.  That’s all about making sure that there 
is a way for people within a firm to get answers internally, that 
there’s a climate for compliance with Circular 230. 

 
So relying on others – you can rely on employees, people you’ve 
trained; colleagues who you know have been trained, if it’s 
reasonable to do so, right?  You have to have appropriate care in 
selecting, engaging and supervising, training, and overseeing.  
That’s where that person in charge comes into play.  If it’s a third 
party, the basic rule that we have is that you can rely, unless you 
have reason to question the information provided.  So for example, 
if you have a client who brings you a K1 from a reputable source, 
right?  You look at it and say it looks reasonable, but the client 
says, “You know?  They messed that up last year.”  Well, now you 
have reason to believe that maybe that K1’s not accurate.  Maybe 
you should follow up.   

 
 

So it’s a question of, do you have any information that suggests 
that what the third party might not be reliable.  We’ll talk more 
about that when we get into a couple of the other provisions.  
That’s the general rule – 10.22.  

  
 10.34 has four sections.  You know, it’s sort of like the Internal 

Revenue Code.  There’s nothing that’s like one simple section, 
right?  So this is diligence for tax returns in 1034(a).  And this is 
about signing a return – you can’t sign a return if it lacks a 
reasonable basis, if you’ve taken it in a reasonable position, if 
there’s a willful attempt to understate liability.  Now there’s cross-
references here to 6694(a) and 6694(b), and the purpose of those 
cross-references is to let you know that when we’re looking at your 
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obligations with respect to tax returns, we’re not doing it in a 
vacuum.  We’re using the same kind of standards that you’re 
accustomed to dealing with in the penalty provisions.   

 
 

So it’s the same set of rules.   
The basic issue that we’re dealing with here is – is again, are you 
looking to establish what the relevant facts are and the relevant 
law, and applying the relevant facts and law to the situation that 
your client has as you’re preparing that tax return?  My 
predecessor, Karen Hawkins, used to talk about square pegs and 
round holes.  You can’t take square facts and try to  cram them into 
a round statute, right?  So you need to make sure that the law fits 
what you’re trying to do.  So, (b) talks about due diligence for 
documents and other papers.  This is often going to come up in 
your representation, whether it’s before the exam functions, 
collection, maybe appeals.  You’re preparing documents, you’re 
preparing an offer in compromise – we’ll talk about that later – and 
did you do the diligence that was necessary to ensure that those 
things were accurate?   

 
 

you cannot advise to take a – to make a submission to delay or 
impede tax administration.  so for example, if you have a pretty 
good idea that this person doesn’t qualify, but you’re going to 
submit that and sort of jam up the system a little bit to try to buy 
some time?  That’s really sort of frowned on, isn’t it?  So, 
frivolous positions and omitting information that demonstrates an 
intentional disregard for the rules or regulations.  we’ll talk about 
this a little more in the context of an offer in compromise, but, you 
know, if the form calls for you to report the – both the, oh, I don’t 
know, the cash income as well as the income off of credit cards for 
that business, and you just sort of consistently omit the cash 
income, you’re going to have a problem with us.  You’re not doing 
your diligence.   

 
 

1034(c) talks about your obligations when you’ve advised on a 
position to your client, you’ve prepared or signed a return, you’re 
assisting in the submission of a document.  And when you look at 
it, you think, “Well, you know what?  The client’s got some 
potential penalty exposure.”  You have an obligation under 
Circular 230 to advise the client of the problem they’re facing, 
right?  To let them know of the consequences, and give them an 
opportunity to avoid the penalty, right?  Or at least to run the risk 
knowingly.  So the client has two options.  They can say, “Thank 
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you,” and move on and go ahead with the position that they want 
to take, recognizing that they’ve got penalty exposure, or they 
could just take your advice and do it the right way, all right?  So 
when you’ve provided that advice, Circular 230 is sort of silent on 
how that advice needs to be provided and how that advice needs to 
be documented.   

 
My personal view and sort of the view of the office is you need to 
be careful with that.  when you provide the advice to the client and 
you say, “There’s a risk of penalty here, and here’s why, and 
here’s how we can fix this,” and then a year or two later, there’s an 
audit and that issue comes up, and now the client is facing a 
penalty what do you think the odds are that the client’s memory 
has faded about what you told them?  [laughter]  And you don’t 
want to be in that position where your client has suddenly gotten 
forgetful and it’s now turned on you.  You did everything you were 
supposed to do, so it’s helpful to have that writing 
contemporaneous in your records saying I met with client Smith, I 
explained the situation, gave them the opportunity to understand 
the issues that they had, and the client elected to proceed or not.  
That was their call, you know – documented.  

 
 

Contemporaneous documentation would be helpful for you in that 
situation.  So here we’re going to talk about reliance again.  Can 
you rely on the information provided by your client?  So the client 
comes – comes in and they fill out your organizer and they tell you 
all the things that they’ve done, and all the expenses that they’ve 
incurred, and they say, you know, “I paid $40,000.00 in alimony 
last year.”  All right?  Do you need to see the canceled checks?  
Mm, you know.  What’s the history here?  What do you know 
about this client, right?  Now did they pay the $40,000.00?  That’s 
one question.  Second question, is it alimony?  The second 
question, “Is it alimony?” or maybe its child support – is not a 
factual question.  It’s a conclusion that you as a tax professional 
have to reach. 

 
  

So you need to have the information that allows you to reach that 
conclusion and you can’t just rely on the statement from the client 
that, you know, yeah, it was alimony.  Yesterday I was sitting in at 
the end of a presentation on the education tax credits  And the 
speaker was talking about this ridiculous number of people who 
had a tax return where they claimed this tuition tax credit for 
college tuition when the dependent involved was 14 years or 
younger.  Now we’ve got a lot of people around the country who 
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are pretty bright and sort of skip a few grades, but you can’t ignore 
the implications of age 14 and college tuition, right?  You need to 
ask some questions – “Wow, bright kid.  What happened here?”  
You know? 

 
 

So you can’t ignore your actual knowledge.  If your client is 
reporting that they had no cash income, and you know you 
personally pay cash for services from that client, you’ve got to ask 
some questions, right?  Just to take a real simple example.  So 
reasonable inquiries for incorrect or inconsistent information, so 
that that inconsistency that seems apparent about the 14 year old 
with college tuition, right?  And then the last note here is about 
willful blindness.  What do we mean by willful blindness?  That’s 
where you say directly or indirectly, “I really don’t want to hear 
that, because if you tell me then I’m going to have to tell you 
you’ve got a higher tax bill.”  So, that’s what we mean by willful 
blindness.  Okay.  So we’ve talked about a couple of provisions on 
diligence.  Competence is – there’s only one real specific provision 
on competence in Circular 230.   
 
It’s pretty general.  We’ve got it in here.  At some point, we may 
do for this what we’ve done for due diligence, and we may have to 
amplify on some of these things.  But competence basically tells 
you that you need to know what you know and what you don’t 
know.  You need to have the knowledge skills, thoroughness, and 
preparation to be able to follow through on the issue that’s put in 
front of you.  How many of you have ever encountered a situation 
where a client comes in and they’ve got something you’ve never 
seen before, right?  Happens all the time, right?  Every filing 
season, maybe every week, maybe everyday.  So what do you do 
with that?  If you’re accustomed to dealing with relatively plain 
vanilla cases, and in comes this rainbow sherbet, what are you 
going to do with that?  Well, you’ve got some options.  One, you 
can educate yourself on the subject.   

 
 

You can refer the client to somebody else who specializes in that 
area.  You can engage somebody as a consultant on this particular 
issue.  There’s lots of ways to do that.  But you need to become 
competent.  The most important thing is, I think, to know when 
you’re not competent.  Know when you’re over your head, right?  
So continuing education – these kinds of sessions, they’re going to 
do the tax law update later today.  Understand what’s changing so 
that you can stay competent in the areas that you’re working in and 
understand that, if I’ve never worked a conservation easement 



Emerging Issues in Tax Practice Due Diligence 
 

  Page 7 of 17 
 

before, I’d better find some way to get smart on that before I put 
that on the taxpayer’s return, right?  So that’s competence.   

 
                                    We have another provision on diligence for written advice, and we 

used to have something called the covered opinion standards.  
Anybody remember those fondly?  Anybody remember them not 
so fondly, as I do?   

 
The covered opinion standards were designed to address a set of 
circumstances that the – the Service – the Treasury Department, 
saw high potential for abuse.  And so we had a very detailed set of 
prescriptions of things you had to do or couldn’t do when 
providing certain kinds of written advice.  And it was as 
convoluted as it could possibly be, right?  And it was mocked and 
it should have been mocked.  It was a really difficult provision to 
deal with.  We’ve replaced that with a more principle-based 
section now talking about written advice, and it talks about the 
same kind of issues of reasonable factual and legal assumptions, 
and consider the relevant facts, and reasonable efforts to identify 
and ascertain the facts.  You can’t rely on representations, 
statements, findings, or agreements that you know or should know 
are based on incomplete, inconsistent representations or 
assumptions.   

 
 

So what does all that mean?  So you’ve got to apply – once again, 
you’ve got to apply the law to the relevant facts, not the facts that 
your clients wishes they had, right?  You can’t go in and say, 
“Well, you know?  The IRS is not likely to audit this issue, so let’s 
just go ahead and take the position.”  We call that the audit lottery.  
We’re not in Las Vegas, we don’t play the audit lottery, okay?  So, 
can you rely on the advice of another?  Well, as slide says, that’s 
okay, if it’s reasonable and the reliance is in good faith, 
considering all the facts and circumstances.  When might it not be 
unreasonable?  When might it not be reasonable to rely on the 
advice of someone else?  Well, you know, one obvious example is 
when they’ve got an interest in the outcome that might be affecting 
their advice.   

 
This could be you’re representing somebody who had a return 
prepared by somebody else.  The return preparer has this really sort 
of interesting theory about why this was an allowable credit or 
deduction.  You need to follow through because maybe that 
preparer has an interest that is personal and has something to do 
with avoiding penalties.  Maybe the person who’s provided the 
advice was involved in promoting a particular transaction, shelter, 



Emerging Issues in Tax Practice Due Diligence 
 

  Page 8 of 17 
 

investment opportunity, or whatever, and they’re getting 
compensated based on how many people are involved in that.  
They get a cut of something, right?  That was one of the abuses we 
were trying to address with the covered opinion standards, was the 
advice that is not really independent.  So watch out for conflicts of 
interest as you’re working through those sorts of issues. 

 
Now this – this applies to all federal tax matters, whatever – you 
know, whatever is in front of you, that’s what you’ve got to deal 
with.  And you’ve got to make sure that you have, again, done the 
diligence, whether it’s on the written tax advice, whether it’s on 
the written documents that you’re submitting, the returns – it’s all 
part of the package, right?  So now, what I’m going to do is I’m 
going to spend a little bit of time talking about these principles in 
the context of three or four areas that might show up in your 
practice.  Now let me preface this by saying I have a competence 
issue, too.  I’m not an expert in rental real estate.  I’m not an expert 
in some of these other areas.  I’m going to talk about this in the 
framework of Circular 230, but if you’ve got a problem with an 
offer of compromise that you submitted on behalf of the client, I’m 
not the guy, right?  So, we’ll – we’ll just have that as a preface for 
it.  Okay, so let’s talk about rental real estate.   

 
 

We’ve got this about an eight year old GAO report, and it looked 
at the five million taxpayers who submitted returns that claimed 
rental real estate, and at least 53 percent had these kinds of errors.  
So you would think that there’s some things to follow up on there, 
right?   

                   
           So what qualifies as rental property under the code?  It’s got to be 

tangible, it’s got to be held for use by customers, there’s a minimal 
rental period, right?  You’ve got to have some income from the 
rental activity – it’s not a situation where you’ve bought a piece of 
land and you’re just holding it hoping it appreciates, and then 
you’re going to try to do something with that at a later time.  You 
actually have to try to rent this out.  And the income received has 
to be for amounts paid for rental – it’s not,  

 
 

for some easement across the property to – for some other nearby 
landowner.  You’ve got to know what to do when there’s not rental 
income.  maybe it’s a start-up rental property for this particular 
investor.  They’ve got no income yet because they don’t have a 
tenant.  They’ve been trying diligently to get a tenant – or have 
they?  So you need to ask those questions, right?  So one of the 
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issues that shows up in the rental area is this question of passive 
versus active.  And the common problem that shows up there is 
passive losses and active losses, and what can be offset against 
what.  And we’re going to get real quick into an area that I’m not 
the expert on.  Fundamentally, what we’re talking about though 
from a diligence standpoint is what’s the documentation that you 
have to establish whether this is passive or active?   

 
 

Have you inquired of your client to make sure that they have the 
records to support the claims that you’re ultimately going to be 
asked to make on that return?  Have they identified the services 
provided?  Do they identify the hours, right?  So these are 
questions that are all part of the framework that we’re dealing with 
with rental real estate.  And your diligence obligation is to 
understand which of those elements apply to your client, and get 
the documentation that will help you determine whether they 
qualify for that treatment under the code for that property for that 
income.  Then we get to like-kind exchanges.  So like-kind 
exchanges – that’s essentially a deferral regime for people who 
have a piece of property that’s out there for generating income, 
often rental real estate, but not exclusively – and they’re going to 
get a different property.   

 
 

And, you know, what we’re talking about here is a whole set of 
questions.  Who qualifies for the deferral of gain on this?  Well, 
they have to be owners of the investment or business property.  
They have to engage in either a simultaneous deferred or reverse 
exchange.  So simultaneous is easy.  Deferred, you’ve got a time 
limit before you lose that deferral of income – opportunity to defer 
the gain, right?  But if the client engages in transaction to sell the 
current property, and then buys the – the new property, you need to 
ask when the purchase of the new property was made, and make 
sure it’s within the time limit.  The reverse transaction gets a little 
interesting because that’s a situation where they’ve got the old 
property before they get rid of the new property.   

 
And again, there are rules around how you account for that, and 
make sure that they still qualify for the favored tax treatment.  So 
what property qualifies, what property’s excluded.  Understanding 
the time limits, computing the basis, filling out the appropriate 
forms– we’ve got a form for everything, right?  We’re the IRS.  
And so each item on that return – each item on that form should 
prompt you to ask some questions to make sure that you 
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understand the real facts of this situation, not what the client hopes 
the facts could be, all right?   
 
Offers.  So how many of you have ever worked with a client who 
needed to submit an offer in compromise?  A lot of rules for that, 
right?  There’s a lot of forms.  There’s a lot of backup 
documentation.  the terms and conditions for accepting an offer are 
defined in various provisions of the code.   

 
 

The basis for an offer is set up here.  Now, how many of you ever 
really been frustrated when you hear somebody on the radio 
talking about how “the IRS has got this really interesting new 
program – it’s called the Fresh Start.”  Wasn’t that fresh about six 
years ago?  [laughter]  Still going on, right?  But, anyway – I 
digress a little bit.  I’ll get back to that in a moment.  So these are 
prerequisites for filing an offer in compromise.  They’re not hard 
to understand.  If your client doesn’t meet these prerequisites, then 
why are you filing the offer, right?  If you’re doing that on a 
repeated basis with people who are not qualified, we’re going to 
start asking some questions about whether you’re doing your 
diligence, and this is not just an isolated oops, but this is a pattern 
of trying to essentially delay the collection action for reasons that 
have nothing to do with qualification for the offer. 

 
I mentioned we’ve got lots of forms and you guys are all familiar 
with these forms, if you’ve been working in the offer arena.  so, 
you know, pay the fee – oops, forgot the fee, right?  So make the 
initial offer payment.  Make a qualifying submission.  Well, you 
know – you should know, pretty much, whether it’s a qualifying 
offer.  And what we’re looking for from a Circular 230 perspective 
– I mean, your client’s looking to get the offer accepted.  What 
we’re looking for from the Circular 230 perspective is – is there a 
pattern of behavior here that suggests that you’re sort of blowing 
off some of these basic requirements to quality for an offer?  So 
hopefully you’ve got your supporting documentation, and the rest 
of it – we’ve got these checklists that help you work through the 
issues.   

 
 

So the abuses in the offer program really take a couple of forms, 
and I’ve been banging on one of them, which is the clearly non-
qualified offer.  The other one that’s sort of interesting that we 
really are not terribly effective in addressing, but others are, is that 
advertising issue.  We can tell somebody they can’t practice before 
the Internal Revenue Service.  Some of these people who are doing 
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the advertising don’t really care about whether they can practice 
before the Internal Revenue Service.  But what they do care about 
is when the state attorney general comes in and goes after them for 
fraud.  So, you know, there was a situation a few years ago where 
somebody was advertising they had a 90 percent success rate on 
their offers, and it was closer to ten.  And the state attorney general 
took a dim view of that sort of advertising.  So it’s sort of an 
illustration that there’s always somebody else out there, not just the 
IRS, who’s concerned about some of these issues. 

 
 

I’m going to talk a little bit about worker classification.  And the 
slides I’ve got talk about two different dimensions of this.  So if 
you’ve got a client who is running an LLC and, you know, they’re 
the owner, and they’re compensating themselves.  And their 
compensation, you know, they’re the officer and the sole 
shareholder – all of that kind of stuff, right?  So you’re looking at 
their compensation.  You’re trying to make sure that it’s a proper 
business expense and all of that.  What’s compensation, what’s a 
business expense, what’s income to the shareholder?  So one of the 
situations that we had a little problem with one of our CPAs.  And 
this was before my watch, but it was an appropriate resolution, I 
think.   

 
 

The individual was disbarred.  The disbarment was basically 
prosecuted through that administrative law judge preceding, and it 
was upheld on appeal.  And what did he do?  Well, this particular 
CPA had prepared both the business and the individual returns.  let 
me see.  The judge noted that the compensation reported on a 
corporate return didn’t agree with the amount reported on the 
individual return.  Oh, okay, so we’ve got – you know, some 
inconsistency and he’s preparing both documents.  That’s sort of 
fun.  The corporate books clearly indicated that personal expenses 
of the officer had been paid by the corporation, and it should have 
been obvious to the professional return preparer that the taxpayers 
could not maintain their lifestyle based solely on the reported 
income.  So he’s got $50,000.00 in reported income and he’s got 
three cars and a second house on the lake 

 
 

I don’t know the specific details of this.  I know the – in an earlier 
time when I was with OPR, we had an individual who thought that 
it would be perfectly appropriate to call her daughter’s bat mitzvah 
an entertainment expense for client outreach.  [laughter]  You 
know?  Compensation.  All right?  Improper expenses.  Those sort 
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of issues are things you have to watch out for when you have that 
closely-held business, whatever form the business takes.  So 
there’s the other set of issues around worker’s classification, and 
that’s the employee independent contractor.  And this is an area 
where there’s been developments over a very long period of time.  
And there’s lots of these safe harbor issues.  They’ve got these 
common law tests about behavior and financial factors.   

 
 

How close is the supervision by the – by the putative supervisor?  
Is that sufficient to make this an employee relationship?  When do 
you have to classify the payments as wages?  And one of the issues 
that we see is inconsistent treatment.  you have essentially 12 
people who are doing the same kind of work in the same 
conditions – four of them are listed as independent contractors and 
eight are employees.  What’s going on there?  You know?  Why 
are they different and how could that difference get on to the 
return?  Lack of documentation and – wait a minute, did I jump a 
little – right.  And oh, by the way, filing the appropriate 
employment tax returns, right?   

 
 

one of the areas that we’ve been trying to focus on in OPR over the 
last several years is to have more emphasis on the tax 
professional’s conduct rather than tax professional’s personal tax 
compliance.  It’s always fun when you see a CPA or an attorney or 
an enrolled agent who can’t file their own tax returns.  It gets really 
interesting when they’ve got business tax returns that they’re 
responsible for as well, and they don’t file those or they file those 
incorrectly.  it’s sort of the cobbler’s kids who have no shoes?  So 
we don’t want that to be a high area of emphasis for us because 
we’d like to see that most tax professionals take the responsibility 
to file their tax returns seriously.  But it sort of illustrates for this 
purpose the idea that you do have to take care of everything, right?  
And your clients – you’re not going to be able to – I had a question 
after we did this session yesterday.  “You know, my client had the 
forms, but didn’t file them.”   

 
 

So is it your obligation to file the forms on behalf of your client?  
No, that’s the client’s – you know, well, if the clients engaged you 
to do that, yes.  If you’re the electronic return filer submitter, yes, 
absolutely.  But if you’ve completed say the 941s and the 1099s 
and the – you know, all of the other things that are supposed to be 
filed, and the client just sort of doesn’t do that, you know.  A 
gentleman approached me yesterday and said, “I’ve been doing 
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this for a particular client for years and he – you know, I asked him 
about what happened with this, and he said, ‘Oh, yeah.  I just 
didn’t turn them in.’”  “Well, which ones?”  “Oh, just the last five 
years.”  [laughter]  I don’t know.  What do you say to that?  So 
there is this safe harbor that goes back to 1978.   

 
 

And, you know, it’s all about consistency.  I’m not going to get 
into the details of that.  I put that up here just to let you know it’s a 
reference available to you, if you’re not familiar with it.  And, the 
Service has gotten really sort of, engaged in things like this 
Classification Settlement Program and the Voluntarily 
Classification Settlement Program.  Those are designed to help 
your clients come into compliance.  Like other programs, such as 
the Offshore Voluntary Disclosure Program, you have an 
opportunity to help your client get the package together so that 
they can qualify.  We’ve got definitions, we’ve got guidebooks, 
we’ve got frequently asked questions.  Your diligence obligation 
extends to understanding the program that you’re trying to help 
your client qualify for and making sure that the submission that 
you make on their behalf is accurate, complete, and hopefully will 
get the job done for your client.   

 
That’s your obligation to your client, and that’s your obligation to 
the system.  So that’s – that’s the sort of the cook’s tour of 
diligence and competence in the context of these four areas.  One 
of the things that we try to emphasize throughout is this is about 
principles, this is about patterns, this is about sometimes willful 
behaviors, right?  So if we see somebody who has a pattern of, 
let’s say, earned income tax credit diligence problems and I saw 
this in a case we were looking at just last week – you know.  Okay, 
so what are we dealing with?  Well, you – I don’t have slides on 
the earned income credit here.  How many pages are on that 
checklist?  [laughs]  So, what’s it up to – is it four now?  How 
many pages are in the booklet that tells you how to do that, right?   

 
Yeah.  So what would you think about somebody who is in a 
practice and they have one of those due diligence visits.  And the 
sample comes in and the sample says 50 percent of the 100 or so 
files that they looked at didn’t meet the diligence requirements.  
All right?  Not a good place to be.  All right.  but this particular 
practice is doing thousands of returns, so they’ve got a lot of 
people involved in the practice, right?  So maybe you’ve got a few 
people who were just not well-trained and they didn’t do what they 
were supposed to do.  So we make the inquiry and we try to follow 
up, right?  And so we’re looking at a pattern.  Well, unfortunately, 
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part of the pattern for this particular practitioner and their practice 
was that they had two previous years where they’d had due 
diligence visits.   

 
And in each of those years, they had a 40 to 60 percent fail rate.  
So patterns matter.  It’s not just that, you know, “Hey, we had a 
new set of requirements and I didn’t understand them all, and I 
didn’t get – or my organizer was messed up, and we didn’t collect 
all the relevant information.”  This was three times over the course 
of four years.  So we’re a little bit interested in that matter, right?  
Because it has implications for whether this person is properly 
training and overseeing the practice.  It has implications for what 
kind of materials they’re using in their practice to ensure that they 
comply.  I mean, yeah, I get it – that four pages is a pain, right?  
And the documentation behind it is a pain.  There’s a reason for it.  
And I’m not sure we asked for all of this, and I’m not sure you 
asked for all of it, but that’s what the statute and that’s what the 
regulations call for.   

 
And as a diligent tax practitioner, you need to follow through on 
those things.  And in this particular case, three out of four years – 
so that individual’s facing a few problems with us.  And we’ll see 
how it all sorts out and what the rest of the story is.  But that kind 
of diligence issue comes up with us pretty much, you know, 
everyday, every week – that’s what we’re dealing with.  Now one 
of the things that we try to emphasize with the staff in the office is 
there are people like you who are coming to these forums to find 
out what the right answer is.  And to borrow a line from Bob 
Wenzel, who used to be the deputy commissioner, speaking about 
taxpayers, he described three types.  There’s those who are 
compliant, those who are trying to comply, and those who are 
trying not to comply, all right?  You guys are all in either category 
one or category two, and we’re trying to make sure that you stay in 
category one or category two, right?   

 
And that’s sort of the outreach mission for the Office of 
Professional Responsibility.  Then we have that small segment in – 
of tax practitioners who are in category three who don’t want to 
comply and they’re just trying to see what they can get by with.  
And, I think that individual that I just mentioned is – is in category 
three and is going to not be happy about being found to be in 
category three.  We’re doing this to help you, we’re doing this to 
help the tax profession, we’re doing this to help taxpayers because 
it’s in everyone’s interest to have a level playing field, to have 
people following the rules, and taxpayers getting the service that 
they deserve.  That’s why the diligence obligation extends to both 



Emerging Issues in Tax Practice Due Diligence 
 

  Page 15 of 17 
 

clients and to the system.  And I’m down to my last couple of 
minutes here, so if there’s any questions that you’d like to ask, 
please don’t ask me where your client’s offer is, but if you’d step 
up to the microphone, I’d be happy to answer any questions that 
you might have.   

 
 

Okay, thank you.  Well – I’ve got a – got a question here, and if 
you can shout it out, I’ll try to repeat it for the rest of the crowd.  
Right.  Okay, so the question has to do with a situation where a 
foreign employer previously provided W2s and now have declined 
to provide the W2s.   

 
And the Service doesn’t have any jurisdiction over those foreign 
employers probably to enforce that requirement.  I’m going to have 
to say this is an area where I’m not an expert, but I would say you 
make your inquiries; you’ve done the best that you can to get the 
relevant information.  If there’s a disclosure that you can make 
that, you know, we didn’t receive a W2 from the employer, but this 
is the report that we did get, it’s the best you can do.  But please 
don’t rely on that as authoritative tax advice because I am not an 
expert in that area, and it would be unreasonable for you to rely on 
information from someone not competent to provide the advice.  
[laughter]  How’s that?  Okay?  Thank you and enjoy the rest of 
your day. 

  
[End of Audio] 
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Glossary 

 

Circular 230 – is a publication of certain U.S. Treasury regulations which include the 
rules governing practice before the U.S. Internal Revenue Service (IRS). 

 

Contemporaneous – existing or occurring in the same period of time.  

 

Limited Liability Company (LLC) - is a corporate structure whereby the members of 
the company cannot be held personally liable for the company's debts or liabilities. 
Limited liability companies are essentially hybrid entities that combine the characteristics 
of a corporation and a partnership or sole proprietorship.  
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