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Keeping Up With Your Due Diligence 
 (edited transcript) 

 
 
So good morning, how many of you have been to either a forum or other program where 
either I or my predecessor, Karen Hawkins, has given a general presentation on Circular 
230? So you guys get ethics credit whether you’ve heard the story before or not, right? 
We do this basic program on diligence not because the information is new but because 
sometimes you’re in a situation where you’ve heard it before but you haven’t actually 
experienced the situation that we’re talking about, you’re not really, you know? One of 
these rules that we’re gonna talk about that didn’t resonate the last time you heard this 
presentation may resonate now.   
 
 
Excuse me, just waking you up – may resonate this time because of some experience that 
you’ve had, some client that you’ve dealt with so if this sounds familiar it’s supposed to 
be because Circular 230 doesn’t change that much.  
 
 
So we’ll go ahead and get started with Basic. This is our slide on Statutory Authority; the 
authority under – for – Circular 230 appears in Title 31, United States Code. That 
provision dates back to the 1880s and had something to do with fraudulent claims being 
made on the Treasury Department regarding horses after the Civil War and this focus of 
the statute then and now is really twofold, maybe threefold. At the time they were 
concerned certainly with the fact that the Treasury Department was getting improper 
claims and was not able to deal with the people who were making those improper claims  
 
 
But also the people on whose behalf the claims were being made, veterans and others, 
were getting shabbily treated and getting poor service from the people who were 
submitting these claims for the Treasury Department so we got an authority to regulate 
the practice of persons before the Department of the Treasury and that’s been delegated 
to the IRS, to the Office of Professional Responsibility. Now we talk about under this 
statute fitness to practice and fitness to practice is a broad term that encompasses things 
like good character, good reputation and necessary qualifications to deliver quality 
service.  
 
 
Practice is broadly defined in the Circular to include all matters under laws and 
regulations administered – we’ve got that in bold here for you – by the IRS so not 
everything that IRS administers is in the Internal Revenue Code.  
 
 
You have to look to things like the Foreign Bank Account Reporting provisions. Those 
are also administered by the IRS and the diligence and other issues that we talk about 
under Circular 230 apply to those representations that you make as well as those under 
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the Internal Revenue Code. We’ve got a very broad definition of what constitutes practice 
and includes all of these things about preparing, filing and corresponding and 
communicating. One thing it doesn’t cover as I’m sure you all know is mere return 
preparation. The service had an interesting experiment where we tried to extend Circular 
230 to practitioners by changing the regulation and the courts decided that that was not 
within the scope of our statutory authority.  
 
So what that means as practical matter is those who merely prepare returns are not 
subject to the jurisdiction of the Office of Professional Responsibility. 
 
However if you are otherwise subject to our jurisdiction, you’ve represented taxpayers in 
some capacity, as an attorney, enrolled agent or CPA and you have a problem with 
diligence on your return preparation, that is a matter that isn’t in our jurisdiction.  
 
 
Before I get into the specific provisions of Circular 230 I wanna address one that has to 
do with supervisory responsibility. So how many of you are in a tax practice where there 
is more than one Circular 230 practitioner, attorney, CPA, enrolled agent, annual filing 
season program record of completion holder? Okay how many of you know who the 
person within your firm is that is responsible for ensuring compliance with Circular 230? 
And I bet those of you raising your hand are that person, right?  
 
 
So this a provision that’s been in the Circular for a little while now and it essentially says 
that there needs to be somebody who is watching out for compliance with the Circular 
within the brackets. If that person is watching out for compliance and is taking reasonable 
steps to ensure compliance within the practice and a violation occurs that person will be 
held liable only if they knew or should’ve known of the violation. They are liable under 
this provision if the violation occurs and they did nothing. If you ignore your 
responsibility under 10.36 and a violation occurs within your firm, you could be held 
liable under 10.36 and the person who violated Circular 230 has their own problems. So 
that’s a little warning for you know sort of extending the reach of compliance and making 
sure people are doing what they need to be doing. At this point I probably just need to 
make a general observation.  
 
I had a meeting last November with a group called the IRS Advisory Council and they 
look at a wide range of things that relate to how the IRS operates. This is a practitioner 
group that gives us advice and one of the things that they talked about under Circular 230 
was our role in establishing and enforcing these standards of tax practice under Circular  
230 and I said, “You need to add another E there, probably our most important role is 
educating” so that’s what we’re doing here today. That’s what we hope you will do if 
you’re one of those people who are responsible under 10.36. I’m gonna do one more 
audience-participation item here and just ask you how many of you have warned your 
staff in the last, say, 3 months about the issues of spearfishing?   
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How many of you know what spearfishing is? Okay how many of you are looking 
forward to having your practice crater when somebody spearfishes into your firm, gets 
your clients’ data and exploits that and then you have to tell your clients that your data 
has been compromised? So one of the other advisory committees suggested to us that -- 
as part of our education efforts that -- we have a conversation with you about the 
problems of cyber security, they asked us, “Is cyber security something that’s covered 
under Circular 230” and the answer is “Not directly.” It is covered in a broad sense if you 
look at our diligence and competence requirements but there’s no specific requirement. 
There are other statutory requirements that address this under the Gramm-Leach-Bliley 
Act, which his administrated by the Federal Trade Commission and there are other ways 
you get into that.  
 
But as you may have heard in some of the other sessions, the IRS has been working with 
practitioners with state tax authorities on something called a Security Summit. There will 
be presentations here about that. I strongly encourage you to attend those. It’s a concerted 
effort on the part of you know all of the interest in stakeholders to protect the taxpayer 
information and, frankly, to protect your practice from the risks of penetration from these 
bad actors. If you were here in the previous presentation you heard a figure that the IRS 
network gets attacked about a million times per-day. We’ve got a pretty good, robust 
system for defeating those attempted attacks but our system is no good at all at protecting 
taxpayers if your systems are not working. Now we’re not here to talk to you here in this 
session about the details of what you need to do with that protection against cyber 
intrusions.  
 
 
But I really encourage you to pay attention to what’s going on with the Security Summit 
and where you can get additional information to protect yourself, protect your clients, 
protect your practice and protect tax administration because we’re all working together to 
make sure that piece of it is as robust as it can be, given the constantly-shifting threats 
that we’re dealing with in this area.  
 
 
So now we’re gonna talk a little bit about specific provisions of Circular 230 and the first 
one we always talk about is diligence on accuracy. You have to exercise diligence in all 
of these areas – preparing and improving or filing of tax returns, documents, affidavits  
and on and on and on, right? You have to determine the correctness of oral and written 
representations made to your client or to the Treasury personnel so you know that’s pretty 
provision. That’s a pretty broad set of responsibilities and we could – on diligence we 
could – stop right there and that would encompass pretty much everything you need to 
know.  
 
 
There is a safe harbor, you know? You can rely on information provided by your client. 
I’m gonna talk about that in some detail in connection with some of the provisions of 
Circular 230 where we amplify on the diligence obligations but reliance is something 
where you get information from your client and you get information from the third party 
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and your reliance can only be reasonable. You can’t ignore the implications of the 
information known to you or the information provided to you and the perhaps 
inconsistencies that should cause you to ask additional questions.  
 
 
When you’re talking about relying on the work of your employees let’s go back to 10.36. 
Do you have them adequately trained?  
 
Do they understand the areas that they’re working in? If they get a client who’s got issues 
that are unfamiliar to them, do they know where to go for help?  
 
 
Do you check periodically to make sure that they’re following the rules and you’re 
following your procedures within your firm to ensure that the returns that they prepare or 
the other documents that they’re working on are accurate, completely and consistent with 
the expectations of both your clients and the service. That’s in dealing with your own 
people. How about reliance on a third party? So you get a document and it’s a 1099. Can 
you rely on that? Well, it kinda depends, right?  
 
Is that a document that you’re getting from a major financial institution that hasn’t been 
hacked recently or is that a document from the taxpayers’ brother-in-law, you know? The 
enquiry that you make is a little different depending on the facts and circumstances so 
when we talk about diligence, you know, what does that really mean? Fundamentally it 
means establishing the relevant facts for the issue that’s before you, whatever advice 
you’re providing, whatever position you’re taking, whatever document you’re preparing, 
understanding what facts are relevant to that set of issues. .  
 
 
Then having establishing the relevant facts, make sure that you understand that relevant 
law and regulations. So if you’ve worked in an area and you’re an expert in that area and 
you understand what’s going on and you’ve gone to the latest tax-law updates and you 
know that nothing’s changed then maybe you’re good. Maybe you think you’re current 
and maybe you’re not. Check, confirm, make sure that nothing’s changed and then you’re 
fine. Suppose you get something where it’s an area outside your expertise, well, you 
don’t have be competent in everything.  
 
We’ll talk about competence later but if you don’t know the area of the law, you need to 
make enquiries. You need to either get somebody to help with this who understands that 
area or make a referral or just spend some time learning about it and trying to get it right. 
That’s what we’re talking about in diligence. 
 
And then once you’ve applied the facts and the law and you give the client the advice, 
you know, it needs to be based on not what you hoped the facts were and what the client 
hoped the outcome was gonna be but what the facts and law dictate in that circumstance 
and that’s an obligation to your client and that’s an obligation to the service and the 
representations you make to us.  
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So we take diligence, in the general sense, and then we go more specifically in 10.34 
when we talk about tax returns in 10.34(a) and here we’re talking about – as the slide 
says – you cannot sign a tax return or advise on a position, you know, willfully, 
recklessly or through gross incompetence that lacks a reasonable basis, is an 
unreasonable position. What you see in our provision on return preparation and go back 
to the Loving case, we don’t deal with people whose only role is return preparation but if 
they are also representing before the IRS, we get concerned about their return preparation 
issues as well.  
 
 
So we tie this in 10.34 as you can see to 6694 standards and of course patterns matter so 
if we have somebody whose made a mistake on one return and it’s just maybe they relied 
a little bit too much on the information provided by the client, maybe they should’ve 
asked a few more questions. We’re not gonna get terribly excited about that. A single 
negligence penalty is not something that gets on our radar screen, frankly but we do have 
a requirement that if somebody gets a 6694(b) penalty, which is a willful penalty then we 
are going to want to get a referral from the field that has assessed that penalty and we’ll 
take a look at that to see what it means for fitness to practice. This is a good point for me 
to remind you that we are separate from the operating operations of the service.  
 
 
We’re separate from SBSE, LB&I, TEGE and Wage & Investment. We know what 
they’re doing. We’re part of the same organization. That’s very helpful for us so we can 
know what’s going on and when we have a conversation about the form 2848, for 
example, we can weigh in and give a perspective from the OPR view of the world but the 
fact that the revenue agent has assessed a penalty for their view of prepare and 
misconduct doesn’t mean that that’s Circular 230 misconduct, all right? We’re gonna 
take a look at that and see if that reflects adversely on the person’s fitness to practice and 
they are separate conclusions.  
 
 
 
Other documents:  Again, what are we saying? You can’t advise taking a position that’s 
frivolous.  
 
You may not advise on a submission to delay or impeded tax administration. Boy, isn’t 
that a shock?   
 
 
Okay you can’t take a position that’s frivolous so we had some issues a few years ago 
with a tax professional who was advising clients on the, hey, you know, filing returns are 
optional because, gee, you know, that constitutional amendment wasn’t properly ratified, 
okay?  So that’s a person that we frowned on a little bit. That’s called disbarment so this 
is really not a hard concept, right? And where this comes up in a collection matter for 
instance would be someone who files a document, knowing it to be incomplete, but is 
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simply trying to put something in the system to distract the revenue officer and get a little 
more time to figure out what they’re really doing. There are ways to deal with a problem. 
One of them is not to falsify a document or submit an incomplete document for the 
purpose of stalling or delaying the process.  
 
 
Here again we get into the question of reliance and penalties. We have a requirement 
under 1034(c) that you need to advise the client of the potential for penalties if you’ve 
prepared the return, you’ve assisted in preparing the return, if you’ve advised a position 
taken and you see this was a potential for penalty, you have to advise the client about the 
penalty, their exposure and what steps they can take to avoid the penalty and it may be 
avoiding it through disclosure. It may be by taking your advice and not taking the 
problematic position but that’s the client’s choice and you need to advise them. Circular 
230 does not say anything about how you document the advice that you provide to the 
client and the fact that they’ve said, “Yeah, fine but I’m gonna go ahead and roll with 
this,” all right? I would advise you as just someone who looks into these issues from 
time-to-time it really helps you and probably helps us if you’ve documented somewhere 
that you did provide that advice. 
 
Because when the time comes and the client does have a problem, they might just have a 
memory lapse and forget you told them about that penalty and try to shift the issue over 
to you. Okay so here we get back into this question about reliance on client information 
and you know it’s okay if it’s in good faith. I got some questions in a program yesterday 
about this issue and you know the client who gives you information about a particular 
issue, let’s say they’ve got entertainment expenses, all right, well, you know something 
about that client, you know something about their business, you know you they have 
some legitimate entertainment and this looks pretty consistent, year-to-year, in terms of 
the ratio of entertainment expenses to the other operations of this business.  
 
 
But what happens when that changes dramatically or what happens if they’re in a 
business that really doesn’t do a lot of you know client outreach and entertainment or 
their ratio is really high, all right? So you should ask some additional questions and verify 
that a bit, you know? The particular case we were talking about in the program yesterday, 
the person was – the client was – writing off substantial amounts of personal expenses as 
business expenses and there were some factors about the case that should’ve highlighted 
to the practitioner that this was sort of out-of-line. This person was in a wage-earning, not 
a business-development type role and they were claiming a lot of client entertainment 
expenses. Those should’ve been red flags so you can’t ignore the actual knowledge that 
you have.  
 
If the individual says that I had – oh, I don’t know – so vehicle expenses, it’s a nice, 
round number.   
 
I had 12000 miles of business use of my car last year. Hmm okay so we can start with 
round numbers are probably a flag because there’s something about that that suggests that 
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maybe you wanna probe. Well, I made an estimate. Is it a good-faith estimate? Is it an 
estimate that is consistent with the nature of the business?  
 
What happened with your logs? Well, you know the dog ate my mileage logs and I don’t 
have them. Well, what would you mileage logs look like last year? What was the way 
your business was operating? Those are questions you need to ask when you find out that 
they’re using an estimate.  
 
Not all estimates are bad, of course, right? I had 5382 miles. Hmm that’s very precise. 
How’d you come up with that? That was the number I had last year.  
 
Oops, okay? Everything was exactly the same. Wow, all right so you’re developing those 
facts and you get what you get. Now suppose the client comes in and says, “I had 
$100000.00 in alimony last year.”   
 
 
Well, you start off by saying, “I’m glad I’ve got that client because if they’ve got 
$100000.00 in alimony and they’ve still got tax liability, they got some income and I 
might be getting paid this year, right? But they said they got $100000.00 in alimony and 
you look at it and you’ve worked with this client for several years and generally you 
know the person was divorced, you know that there was a resolution, you know there was 
alimony to be paid, you know? The number looks sort of right compared to their other 
income, okay but can you really say that was alimony and it’s not child support without 
taking a look further?  So that second part is not data. The second part of “is it alimony or 
child support,” that’s law, that’s applying the law to the facts and the client doesn’t get to 
give you those conclusions.  
 
That’s what they’re coming to you for. The client says it’s capital gains. Is it really? 
Could it be ordinary income, right?  
 
 
So you need to make some enquiries and distinguish between data and legal conclusions 
and then we’ve got this line about willful blindness, “don’t tell me that because I’ll have 
to give you bad news.” If you even thinking that, you’re in a problem, okay? So let’s 
move along.  
 
 
Disreputable conduct:  So we’ve got – the way Circular 230 is set up we’ve  got – subpart 
b that has this long list and I think we’ve got an appendix where we list a number of 
different provisions and then we’ve got a section on 1051, which is in the section where 
we talk about sanctions. 1051 in subpart c is one  where we talk about incompetent and 
disreputable conduct and  we have a provision that sorta takes this diligence on return 
preparation and other diligence issues up to another level and talks about false and 
misleading information to the treasurer or and any officer or employee thereof.  
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Okay and we list the kinds of things where this can apply:  Testimony, returns, financial 
statements, applications, a false statement on your Enrolled Agent Application is 
potentially this kind of disreputable conduct, all right? The false statement that you make 
that “I’m a CPA in California” when you know you’re not a CPA in California because 
you let your license lapse, all right, so that can be a problem for some folks, I’m not sure 
why. I mean it’s not a hard concept, right?  
 
Another aspect of disreputable conduct:  Assisting counseling, encouraging an illegal 
plan to evade federal taxes or payment thereof. So the client comes to you and says, 
“Dude, I know I owe a lotta money, help me out here, I’m gonna make this right, I’ve got 
a big pay day coming in soon. I’ll be able to make this right.”  
 
 
“But I can’t make it work if they take my equipment, if they’re talking about doing a 
seizure or something, God, you know? I need my working capital in order to make this 
work; can you help me out here?” Well, yeah you can, you can talk to the revenue officer, 
you can have some conversations about how you work through this issue. What you can’t 
do is help the person retitle the assets in the name of their dog so that the revenue officer 
maybe won’t be able to find them.  
 
It wasn’t. In the actual case it wasn’t a dog but you know? You get the point. 
 
 
 All right another aspect of diligence is conflicting interest and we’ve talked about this in 
almost every presentation I’ve made and I think my predecessor did as well. It’s an 
important area and it’s one that comes up in a lotta different contexts so the first thing 
you have to figure out is do you have a conflict? And the easy one is when the client’s 
interests are directly adverse to another client’s interests.  
 
So put that in a partnership context, the partners are having a big problem.  
 
The partnership may be imploding, they’re suing each other, they’ve got directly adverse 
interests, you’re gonna have a hard time representing both. It gets a little trickier when 
we’re talking about the next category, which is a significant risk of material limitation on 
your ability to fully and completely and with zeal and competence represent the interests 
of both sides of this issue so you have responsibilities to another client, responsibilities to 
a former client, a third person or your own personal interest. Now another client you can 
look at that and think about the direct adversity. It’s not terribly different but the issue 
may be they’re just not suing each other yet. Former clients get interesting so you have a 
partnership, you have a person who’s a former, you’re working with a partnership now 
and you previously represented everybody.  
 
 
This former partner has some different interests and you need to understand how those 
might impact your ability to represent and not compromise the former client’s interests. 
You have their secrets and those secrets are relevant to what you’re doing with the 
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partnership issue that’s going on right now. Third person:  Maybe you have a fiduciary 
relationship with somebody. Maybe the person is a beneficiary of a trust that you’re 
administering, something like that. Then we get the personal interests of the practitioner 
so that can get interesting, right?   
 
You’re in the course of the audit. This is a return that you prepared. This is a position that 
you advised and were in audit and potentially since the issues are focused on things that 
you did as well as what the client did, potentially the interests can diverge. Now at the 
beginning of the process, everything’s okay because you and the client both wanna have 
that position sustained, your interests are pretty much the same.   
 
As the engagement proceeds with the audit and the audit starts to focus more and more on 
a particular issue and  you start to see that you’ve got potential liabilities for a prepared 
penalty or perhaps a referral to us, then what are you doing? Are you perhaps in a conflict 
situation where you might be pointing a little more toward the client and their failure to 
provide adequate information to you. There may be misleading responses to your 
questions. At that point obviously your interests are diverging and you may need to get 
out of that relationship so let’s try to figure out whether you have a conflict. So like 
everything else that we deal with in the tax world you find out whether you got 
something and then you figure out what the exceptions are. Can you continue to 
represent?  
 
So there are three questions that you need to resolve in figuring out if you can continue to 
represent.  
 
 
The first one is something you personally have to figure out for yourself. You have to 
have a reasonable belief in your ability to provide competent, diligent representation to 
each affected client. Now that doesn’t mean that you just sit back and say, “Well, I’m a 
good guy and I know the way the world works and I can handle this,” you know? You 
have to look at this in the context of what a reasonable practitioner, knowing the facts 
that you’re dealing with, knowing the situation that you’re in, how they would respond to 
this particular problem. It’s not just “I feel good about myself,” all right?  
 
Once you get over that hurdle and you may wanna get some advice from somebody else, 
don’t disclose the taxpayer information, don’t disclose their confidences but describe the 
nature of the conflict and get some other independent advice. That’ll help you out a little 
bit in sorting that piece out and you have to figure out is this legally prohibited? This one 
doesn’t come up very often, you might have, say, a former government employee who’s 
got some post-employment restrictions on what they can do, it doesn’t come up often, 
and those folks know what they have to deal with there. 
 
 
Then you got the consent issue. Each affected client has to waive the conflict in writing at 
the time the conflict becomes known so it gets a little tricky. By definition we’ve got 
people who’ve got conflicting interests. Now those conflicting interests could be among 
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partners, former partners, they may have a bad relationship now because of that split. It 
could be that you’ve got one partner who wants to take a position on their individual 
return that is different from the position that partnership took on that issue.  
 
How do you sort that out? Well, getting consent can be a challenge. Take the husband-
and-wife situation. Not every husband and wife that you are dealing with on a joint return 
is gonna get divorced so at the outset of the relationship that you’re having, preparing 
your returns and providing advice during the audit, you’re okay, right? The conflict 
hasn’t arisen.  
 
 
Is it a potential conflict? Well, you need to have the conversation up-front and say, you 
know what? We’re okay here, we all know what’s going on, we have an audit. It’s a 
jointly-filed return. We have all of this information.  
 
You guys have told me that everything here is true. I’ve got my documentation. I think 
we’re good but I need you to know that something could come up during the course of 
this audit where something that husband tells me is relevant to the wife’s liability and 
maybe  it could affect innocent, either way, for example, right? So you need to know that 
something could come up and I’m gonna have to talk to you about it because I can’t hide 
anything from husband that the wife tells me, all right? So you have that at the opening 
part of the engagement and that’s just sort of getting the baseline so then the wife comes 
in and says, “You know don’t tell my husband but …” okay? We call that a conflict, all 
right?  
 
 
You can’t keep her secrets and zealously represent him as well. You may have an 
irresponsible conflict, all right? And at that point you may just have to withdraw from the 
representation. I raise that example because the nature of your analysis of a conflict and 
the nature of the consent that you need to get can change over the course of the 
representation. The earlier example I gave about a conflict between you and your client 
that doesn’t really manifest itself until you see which way the audit’s going and you 
discover that the client really did hide something from you that you would ask about and 
it is material and now you’ve got a big problem, right?  
 
So as the thing evolves you may have to refresh that conflict of interest waiver and it has 
to be a clear documented-in-writing waiver and you have to keep that for three years after 
the engagement is over with so it’s a pretty big deal.   
 
 
One thing we deal with when we’re talking about conflicts of interest is we have a very 
general statement about what conflicts are in Circular 230 and it’s modeled after 
something in the American Bar Association’s Code of Professional Responsibility. Not 
surprisingly the American Bar Association has its Model Rules and those rules address 
practice situations in a lot more detail than we could do in Circular 230 so one thing that I 
recommend you do if you have a situation where you’re not quite sure what to do or 
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what/how the rules apply, you could look to those ABA Model Rules. We do to try to 
understand when you have a direct conflict or a material limitation and, for example, if 
you have a situation where you are working with a client when you were employed by 
CPA firm X and now you’ve left CPA firm X and you’re now working for CPA firm Y.  
 
 
And CPA firm Y has different clients but, oh my, there’s a little issue here because they 
have a client who had a problem with your former client back when you were in earlier 
employment. Those are issues that have been addressed in a lot of detail by the ABA 
through their Model Rules and that can help us understand how we apply these 
principles.  
 
 
Okay written advice:  How many of you are familiar with the Covered Opinion 
Standards? Okay good [laughs] because we got rid of that. That was a really difficult 
exercise that the IRS went through. We set up a set of standards for written tax advice 
that was designed to address the most egregious violations in the tax-shelter wars and in 
writing those provisions in detailed rules we said what you could do, what you couldn’t 
do, what you had to disclose, what you didn’t have to disclose.  
 
 
I’ve even – you know how many of you are familiar with that little disclosure at the end 
of an email that says you can’t rely on this for penalty protection, under Circular 230 I’m 
required to advise you, yada-yada-yada, right? Karen Hawkins made it really clear that’s 
not something you need or ever should’ve put on your emails. I got them when I was 
getting invitations to lunch. I’ve got a coffee mug with that disclosure on it, you know? 
That’s gone, okay? What we have now is a principled-based rule for written advice and it 
recognizes and it applies to all written advice by the way whether that’s written in a 
formal document or it’s provided by email.  
 
Reasonable factual and legal assumptions:  Consider all the relevant facts, make 
reasonable effort. See this reasonable thing going here, right?  
 
 
And no unreasonable reliance on representations, statements, findings, agreements, et 
cetera. Well, so we come back to this safe harbor kinda conversation about whether you 
know or should know that the information’s incomplete so when is it unreasonable to rely 
on a representation from a third party? Going back to the shelter-worries issues, when we 
had people who were writing opinions that this particular transaction worked just fine and 
they had an interest in the client development and they got compensated for how many 
people got into the transaction, well, isn’t there an obvious conflict there? They’re not a 
disinterested party in providing that legal advice and so that’s not advice that really could 
be relied on for the purpose of you providing written advice.  
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Again we’re following this familiar pattern of 10.34(d) about diligence and what you rely 
on so applying the applicable law to the relevant facts.  
 
 
Audit lottery:  The client comes to you and says, “What are the chances that I’m gonna 
get audited on this, you know? Can I take this position because after all is the IRS gonna 
catch it?” It’s called “playing the audit lottery.” As a tax professional you’re not allowed 
to do that. Can you say to your client this is an area where there’s some uncertainty and 
the IRS has taken a position here.  
 
I think there’s a good argument for the position over there and you know we could win or 
we could lose. Tax court might take a different view. Can you have that kinda 
conversation? Sure you can. That’s called educating the client on areas of uncertainty in 
the law but if the issue is, “hey look, the IRS has been hurting for staff in the last few 
years and they’re probably not gonna look at this so we can be pretty aggressive on this,” 
that’s called playing the audit lottery and we take a very dim view of that.  
 
 
Okay so let me – all right so we talk about a reasonable practitioner.  
 
 
So we’re talking about a person who has the kind of knowledge and experience that 
would allow them to provide advice in this area. If you’ve never worked a like-kind 
exchange issue and the client comes to you and wants that written advice, I gotta feeling 
that you’re not a reasonable practitioner in providing that advice without getting some 
serious assistance so we look at the facts and circumstances, the scope and the type of 
advice that’s being provided, you know? The advice you provide by email to your client 
about whether they could take a charitable deduction for the car purchase or, I’m sorry, 
the car donation, is a bit different than, again, the like-kind exchange. 
 
 
Okay competence:  I’ve talked about this a little bit. We’ve got four or five, six different 
provisions that talk about diligence. We’ve got one that talks about competence. That 
could change. We could decide at some point that we need some additional amplification 
on the topic of competence.  
 
 
But fundamentally this requires that you have the level of knowledge and skill to provide 
the advice that your client needs to provide the service that your client needs from you 
and I’ve alluded to this several times. Diligence and competence have some overlap. You 
can be competent because you’ve been working in the area and you know what’s going 
on and you stay current. You can become competent by going to classes and learning 
something about it and talking to experts or you can hire an expert. The most important I 
think in the area competence is knowing when you’re not, right?  
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To recognize when you’re over your head and you need to get help and, yeah, doing the 
appropriate research. We have a section – oops, I’m hitting the wrong button.  
 
 
Okay so oral and written opinions:   
 
 
We’re back to 10.51, the incompetent and disreputable conduct.  
 
 
False opinions knowingly recklessly through gross incompetence and intentionally 
recklessly misleading – wow I wonder why that would be a problem.  
 
 
So it’s a false opinion. We actually define what a false opinion is as though folks really 
need to know that a knowing misstatement of law or fact is a false opinion but somebody 
needed that level of detail in the regulation. Counseling or as siting conduct known to be 
illegal or fraudulent:  That was the guy who was transferring the assets to the dog, all 
right? Avoid the revenue officer.  
 
Concealing matters required by law to be revealed:  So let’s say you’re helping your 
client with that offer and compromise and you know they’ve got assets and they’re 
supposed to be reported on that supporting form and you withhold that information. Oops  
 
okay reckless conduct is highly unreasonable omissions and misrepresentations, extreme 
departures.  
 
 
So when we’re in 10.51 we’re talking about the folks that are facing probably disbarment, 
right? Gross incompetence, gross indifference, inadequate preparation, consistent failure 
to perform your obligation to the client:  Patterns. Patterns are really important, okay?  
 
 
We’ve got some resources. We always put this slide up. The current edition of Circular 
230 is from 2014.  
 
That’s still good. It still has some information about the regulation of return preparation 
that is not valid as a result of the Loving Decision but that’s the most recent edition. I 
encourage you to subscribe to those news sources. One of those is the IRS feed for tax 
professionals and that will get you a lot of information about some of those cyber issues. 
You really ought to pay attention to those.  
 
[ 
 
We also tell you what your rights and responsibilities are if you happen to get disciplined. 
I’m gonna do a separate presentation this afternoon and I’m gonna talk a bit about 
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discipline, how we’ve imposed discipline, what the disciplinary procedures are. We’re 
gonna get some very specific “this was a violation because” and 
 
 
my last slide is the contact information and I think I’ve left about seven minutes to talk 
about what you wanna talk about so if anybody has a question or would like a little 
clarification, we have some microphones strategically placed around the room and I’d 
encourage you to step  up to the microphone or not. So I could go on for a few more 
minutes if you’d like so let me tell you about my kids. No.  
 
[Laughter]  
 
So you know one of the things that we have been doing in the last few years – yeah, and I 
noted that the 2014 was the last amendment – we are looking at Circular 230 and whether 
it needs a fairly comprehensive examination.  
 
 
 
There’s a lot of provisions in there that are dated, there’re some that maybe you’ve gotten 
a little out-of-alignment with the AICPA standards for certified public accountants and 
the ABA Model Rules and some of the professional associations so I would encourage 
you, if you have some feedback for  us on that topic, to contact us using this address and 
let us know where you think some clarification of Circular 230 might be helpful and, with 
that, I think everybody’s  on their way out so if there are no questions …  
 
 
[Laughter]  
 
Enjoy your lunch.  
 
[Applause]  
 
  
[End of Audio] 
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Glossary 
 

LB&I - The Large Business and International Division serves corporations, subchapter S 
corporations, and partnerships with assets greater than $10 million. These businesses 
typically employ large numbers of employees, deal with complicated issues involving tax 
law and accounting principles, and conduct business in an expanding global environment. 
 
 
 
SB/SE – The Small Business/Self-Employed Division helps small business and self-
employed taxpayers understand and meet their tax obligations, while applying the tax law  
with integrity and fairness to all.    
 
 
 
TEGE – The Tax Exempt and Government Entities Division helps its customers to 
understand and comply with applicable tax laws. 
 
 

W&I – The Wage & Investment Division serves more than 123 million customers filing 
1040 tax returns  with no accompanying Schedules C, E, F, or Form 2106 and no 
international activity.   
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