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Jill MacNabb: Thanks for coming to the presentation today. We want to talk about the 

rules for getting innocent spouse relief and also injured spouse relief. We 
want to make clear what the differences are between those two, so we're 
going to take you through the rules, we're going to update you on some 
recent developments, and then we want to try to give you some tips for 
advocating for your clients depending on what kind of relief they need.   

 
So, we're going to start with innocent spouse relief, but from the outset, 
we just want to say it's easy to confuse innocent spouse relief and injured 
spouse relief because both cases are involving taxpayers who filed a joint 
return.  Taking innocent spouse relief. The need for the relief stems from 
the fact that when taxpayers file a joint return, they are then jointly and 
severally liable. Married taxpayers don't have to file a joint return, but if 
they do, it's Code section 6013(a) that imposes this joint and several 
liability. Under section 6013(d)(3), there is joint and several liability with 
respect to the income tax liability, and that means that each spouse is 
responsible for the accuracy and completeness of the return and for 
payment of the tax liability shown on the return as well as any additional 
tax, additions to tax, and interest. 

 
So, each spouse is liable for the entire tax and it doesn't matter if all or part 
of the tax is attributable to income earned by the other spouse, and it 
doesn't matter if the spouses are no longer married. So, let's get a quick 
overview of section 6015, which is the statutory provision that allows for 
innocent spouse relief.   
 

Susan Morgenstern: So, Congress decided that it's not always appropriate to impose joint and 
several liability on joint filers, and initially there was just section 6013 and 
it was section 6013(e) that dealt with innocent spouse relief. Then later in 
1998, Congress revisited the issue and enacted section 6015, and 6015 
really expanded the types of relief that can be available to joint filers and 
included three different types of relief: section 6015(b), which is 
understatement relief, section 6015(c), which is also understatement relief, 
and section 6015(f), which is available to both understatement or 
underpayment relief.   

 
We're going to be using the terms “understatement” and “underpayment” 
this afternoon. “Understatement” means that it's the difference between 
the amount of the tax that was required to be shown on the return and the 
amount of the tax that was actually shown on the return. When we use the 
term “underpayment,” it means the difference between the amount of the 
tax shown on the return and the amount of tax that was paid. So, we're 
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going to be discussing each of these sections, and we're going to first look 
at community property issues. 

 
Jill MacNabb: Right. We wanted to say just a word about community property. Because 

of that 1930 Supreme Court ruling – that Poe vs. Seaborn there on the 
slide – in community property if spouses do not file a joint return, each 
spouse is liable for the tax on half the community income regardless of 
which spouse generated the income. So, for collection purposes, the IRS, 
depending on the state, can collect taxes owed by only one spouse from 
community assets.   

 
So, Code section 66(c) provides for relief from this liability where the 
taxpayer didn't file a joint return but is liable for tax on half of the 
community income. And so, the provisions under section 66(c) are similar 
to section 6015, but there are important differences and timing differences 
arise also. Also, the tax court does not have jurisdiction to review a denial 
of relief under Code section 66(c) unless the tax court petition was filed in 
response to a notice of deficiency. 

 
 So, taxpayers in community property states consult the Treasury 

regulations and IRS Publication 971. So, the remainder of our discussion 
today is going to focus on 6015 because even if you live in a community 
property state, we find that often those taxpayers file a joint return. Okay, 
so Susan, what about this first 6015(b)? 

 
Susan Morgenstern: So, 6015(b) is what's called “traditional relief,” and this is the relief that's 

most closely aligned with the former 6013(e), and there are several criteria 
that have to be met. The first, of course, is that there has been a valid joint 
return filed. There has to have been an understatement of tax attributable 
to the non-requesting spouse's item, and the requesting spouse has to 
demonstrate a lack of knowledge or reason to know of the understatement.   

 
There's also this issue of whether it would be inequitable to hold the 
requesting spouse liable for the tax liability, and this is a facts and 
circumstances test. We're going to revisit that issue when we talk again 
with regard to section 6015(f) because that also incorporates the same 
standard of facts and circumstances. There's another element that you need 
to pay attention to with regard to 6015(b) and that's the deadline for 
requesting relief. The deadline for requesting relief is a two-year period  
from the date of the first collection activity.   
 
So, the two collection activities that we think of most often are the proper 
issuance of a notice of intent to levy under section 6330 and it has to be 
sent to the taxpayer at his or her last known address by certified or 
registered mail, and you would start counting the two-year period from 
that notice. A second common collection activity is a refund offset and 
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that's when the taxpayer may learn for the first time that there's a liability, 
and the two-year period would start from the date of that offset. 
 

Jill MacNabb: You could also get relief under section 6015(c). This provision is 
sometimes referred to as a separation of liability because if it's granted, the 
requesting spouse receives complete or partial relief from the liability 
because the deficiency is allocated between the two spouses. So, the 
allocation rules are found in section 6015(d), but essentially the objective 
is to allocate the item that gave rise to the deficiency as it would've been 
allocated if the spouses had filed separate returns, because this relief is 
only available again for understatements.   

 
Relief is not available if the IRS shows that the requesting spouse had 
actual knowledge of the understatement at the time the return was signed 
unless the requesting spouse can show that the return was signed under 
duress (in which case there wouldn't be a valid return) or that the 
requesting spouse was a victim of domestic abuse prior to the time that the 
return was signed, and that, as a result of that prior abuse, didn't challenge 
the treatment of an item on the return for fear of retaliation by the non-
requesting spouse.   
 
There are special rules to prevent relief where spouses transfer assets 
between themselves as part of a fraudulent scheme or where the requesting 
spouse benefited from the erroneous item. But in any event, differently 
from relief under 6015(b), you cannot get a refund even if you get relief 
under this section 6015(c). 
 

Susan Morgenstern: So, the final type of relief that's available under section 6015 is section 
6015(f), which is the equitable relief that I alluded to earlier. This 
provision is sometimes referred to as, as I said, the equitable relief, and it's 
the only provision that applies to underpayments as well as to deficiencies.  
The IRS describes this in great detail in a revenue procedure, and the 
Revenue Procedure is 2013-34. We're going to be referring a lot to this 
Revenue Procedure 2013-34 because it contains really the rules on how to 
evaluate your claim, how to submit your claim, and the types of issues that 
IRS is going to be looking for in the evaluation of your claim for relief. 

 
 So, when I referred earlier in section 6015(b) to this discussion of equities, 

it is this revenue procedure that contains that discussion that you would 
want to refer to. So, section 6015(f) relief is only available if there's no 
relief under (b) or (c). Other general conditions include, as Jill said earlier 
with regard to (c), is that there haven't been any fraudulent transfers 
between the spouses as part of a fraudulent scheme or a transfer of 
disqualified assets, and the requesting spouse can't have knowingly 
participated in the filing of a fraudulent return.   
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 The two-year rule that we were talking about with regard to 6015(b) and 
6015(c) does not apply in the case of section 6015(f). And this can 
actually be very helpful especially where taxpayers learn late in the game 
that they may qualify for innocent spouse relief, so you can assure them 
that all hope is not lost. Prior to 2011, the IRS had been applying the two-
year rule, but now it issued a notice, 2011-70, where it essentially says 
“We're no longer applying the two-year rule in this section 6015(f), these 
equitable relief cases.”  

 
Now a request for relief has to be filed within the limitations period of 
6502 (and 6502, as you may know, is the collection period; it's the 10-year 
collection statute) or within the time period for requesting a credit or a 
refund of tax within the limitation period set forth in section 6511. And 
that is generally two years from when the tax was paid or three years from 
when it was due; and in the case of requesting refunds here, it would be 
two years from when the tax was paid. So, this rule again is reflected in 
Revenue Procedure 2013-34, which, as I said, we would be referring to a 
lot, and there will be some updated Treasury regulations issued describing 
those changes. 

 
Jill MacNabb: Right. That revenue procedure really is helpful, and one thing that can 

potentially be very helpful to your clients, is there is a streamlined 
approval mechanism there. If you have joint filers that are no longer 
married at the time the IRS is making the determination and the requesting 
spouse will face economic hardship if relief isn't granted, and the 
requesting spouse had no reason to know of an item giving rise to the 
understatement or that the non-requesting spouse wouldn't pay the taxes 
shown on the return, then relief will normally be granted.   

 
So, no longer married – that first element – includes divorced taxpayers, 
certain widowed taxpayers, taxpayers who are legally separated, and some 
couples who have had different households for the past 12 months. And 
then economic hardship means that the requesting spouse would not be 
able to pay reasonable, basic living expenses if relief is not granted, but 
there is a presumption of economic hardship if the requesting spouse's 
income is less than 250 percent of the federal poverty level, or if the 
excess of income over expenses is less than $300.   
 
The knowledge component in the deficiency case’s understatements looks 
at whether, when the return was filed, the requesting spouse knew or had 
reason to know of the item giving rise to the understatement. And if we're 
talking about an underpayment case, then the question is whether the 
requesting spouse knew or had reason to know when the return was filed 
that the non-requesting spouse would not or could not pay that tax liability 
at the time the joint return was filed or within a reasonable time after filing 
the joint return.   



Advocating for Innocent Spouse Relief and Injured Spouse Relief 
 

 

July 2015  Page 5 of 14 

 
If you cannot meet those three conditions to get streamlined relief, it 
doesn't mean you're out of luck. The IRS goes on to consider additional 
factors in the case; there are seven of these non-exclusive factors. Some 
factors can weigh in favor of relief. Some factors could weigh against 
relief. Some could be neutral, but no one factor is determinative of the 
outcome. So, the first three factors the IRS will take a look at are the same 
as the ones we just discussed: marital status, economic hardship, and 
knowledge or reason to know. Then, it will also look at whether the 
requesting spouse or the non-requesting spouse had an obligation to pay 
that tax, for example pursuant to a divorce decree. 
 

Susan Morgenstern: So, some of you may be working with domestic relations attorneys, and 
domestic relations attorneys may consult a tax advisor, such as yourselves, 
when they're preparing the final divorce decree documents. It's very 
helpful, at that point, for you to get your two cents in, determine if there 
are tax liabilities, figure out who's going to owe those tax liabilities, and 
indicate that in the divorce decree. So, if the divorce decree says the 
husband will be responsible for the entirety of the tax debt, that's 
something that you can use when you're submitting this application. If the 
divorce decree says each is responsible for his own, then you can figure 
out how to use that as well, but it's important to get language to that effect 
in the divorce decree, as you can see, so that you can use it in this innocent 
spouse relief process. 

 
Jill MacNabb: Right, because it could help you later on. That's right. The IRS will also 

look at whether the requesting spouse received a significant benefit from 
the understatement or the unpaid taxes. And then, the IRS also looks at 
whether the requesting spouse has made a good-faith effort to comply with 
income tax laws in the years following a divorce, if there was a divorce, 
from the non-requesting spouse or in the years following the request for 
relief; that would also be relevant.   

 
Finally, the IRS looks at the requesting spouse's mental or physical health 
when the returns were filed or when the relief was requested. This is also 
relevant. There is one special circumstance that this revenue procedure 
takes into account (receives special analysis) and Susan is going to take us 
through that. 

 
Susan Morgenstern: As I said, we would be talking a lot about Rev. Proc. 2013-34, and the 

Rev. Proc. for the first time really talks about the issue of spousal abuse 
and how it may affect the analysis of innocent spouse cases, and how it 
can support a request for innocent spouse relief, particularly with regard to 
the knowledge factor, the significant benefit factor, and that it may 
overcome attribution. As with innocent spouse cases previous to 2013-34 
and now, there's a list of factors, as Jill was describing, and each factor is 
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ascribed weight in its analysis, and the purpose of the abuse overlay is that 
it can color the analysis of these factors.   

 
So, I'm going to read the definition of “abuse” because I think it's a very 
important definition and it's in recognition that this is a part of our society 
today. “The revenue procedure recognizes that abuse comes in many 
forms and can include physical, psychological, sexual, or emotional abuse.  
Abuse also includes situations in which the non-requesting spouse 
maintained control over the household finances by restricting the 
requesting spouse's access to financial information, and because of the 
abuse or financial control, the requesting spouse was not able to challenge 
the treatment of any items on the joint return, question the payment of 
taxes reported as due, or challenge the non-requesting spouse's assurances 
regarding the payments of taxes for fear of the non-requesting spouse's 
retaliation.”   
 
So, as you think about your cases, you can think about clients who may be 
victimized by an abusive spouse. And what's important in these cases is 
that abuse does not need to be physical. It can be this emotional abuse; it 
can be the psychological abuse. And there are tax court cases that discuss 
this, particularly one where the abuse was such that the non-requesting 
spouse kept the requesting spouse essentially imprisoned in the home and 
wouldn't let that spouse out.   
 
There are other instances where the non-requesting spouse is not able to 
have any money, is given an allowance to make purchases for the 
household, and so you can see that the abuse in that sense is that there's 
this strict financial control over the requesting spouse. So, you can see, as 
you think about your cases, there may be factors in your client's life that 
you can use to support the claim that they have. So, if there is abuse, the 
knowledge factor weighs in favor of relief even if the requesting spouse 
knew or had reason to know the items giving rise to the understatement, or 
that the non-requesting spouse would not pay the tax liability. The 
significant benefit factor may be neutral even if the spouses had a lavish 
lifestyle. 
 
Finally, the abuse can overcome the attribution rules. Normally, you can't 
get relief from omission of your own income; but under this rule now, 
even if the omitted income is the requesting spouse's income, that spouse 
can nevertheless obtain relief if the spouse can show that the non-
requesting spouse prevented the inclusion of that income on the return, for 
instance, or insisted on filing a return without the requesting spouse's 
income.   
 
The effect of requesting this relief is quite significant. The first (and very 
important) effect is that collection action can be suspended during the 
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consideration of the request for innocent spouse relief. Collection action 
would include levies and it would include judicial proceedings while the 
innocent spouse claim is pending, either until the taxpayer signs a waiver 
of these restrictions or the 90-day period for petition in tax court expires. 
Or if the tax court petition is filed, if the taxpayer or requesting spouse 
does request tax court review, then the ban on collection will continue 
until the tax court decision becomes final. 
 
So, you can see this really gives the requesting spouse an opportunity to 
get finances in order, and so on, and avoid collection action, which may be 
onerous. Refund offsets, however, are not prohibited by statute, but the 
IRS has made a business decision not to take refunds during the pendency 
of an innocent spouse request. And that decision can be found in the IRM 
at 25.15.3.4.5, and this is very important during filing season where the 
request for innocent spouse relief may cross in the mail with the 
requesting spouse's tax return, and you can call the IRS and say, “But 
wait, my taxpayer is entitled to this refund because we did file. We did 
submit a request for innocent spouse relief prior to the filing of the return.” 
 
The statute of limitations on collection is extended while the request for 
innocent spouse relief is pending. So, for instance, if the request is 
pending for six or eight months, the collection statute will be extended by 
that same time, plus an additional 60 days. 
 

Jill MacNabb: So, let me just note here that, as Susan was saying, whether you're dealing 
with an innocent spouse or an injured spouse – and we'll get to injured 
spouse in just a bit – there could be refunds at play. So, it's more likely 
that you'll be dealing with a refund situation in injured spouse, but the 
claim for innocent spouse relief can be triggered by refund offset. 
Depending on the relief that you're seeking, that offset could trigger your 
two-year period for requesting relief.   

 
Okay, this slide shows the excerpt from Form 8857. This is the form that's 
used to request innocent spouse relief. It's been revised in the last couple 
of years. The first questions now actually try to elicit whether the taxpayer 
really needs innocent spouse relief or whether they need injured spouse 
relief. So, the first question says, “Read these two paragraphs and if one of 
these applies to you, then yes, this is innocent spouse. You can go on.” But 
then the second question says, “Did the IRS take your share of a joint 
refund from any tax year to pay any of the following past-due debt(s) 
owed ONLY by your spouse?” and “ONLY” is in all caps.   
 
So, if the answer is yes, then the taxpayer is directed to file a different 
form – 8379 – which is called Injured Spouse Allocation. We're going to 
talk about that in just a moment. So, injured spouse cases will involve 
joint returns as do innocent spouse cases. Injured spouse cases also 
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involve refund offsets, and some innocent spouse cases may also involve 
refund offsets. 

 
 So, how can you assist your client? If your client is the requesting spouse 

– the one that is looking for innocent spouse relief – then review the 
situation, of course, to ensure that it's appropriate to file a request for 
innocent spouse relief, because there could be other avenues that could be 
appropriate. So, for example, if the return was signed under duress, then 
the signature was not valid, and then there would be no joint return from 
which this joint liability could arise. Likewise, if the taxpayer's signature 
was forged and the taxpayer (your client) did not tacitly consent to filing 
that joint return, then, again, there may be no joint return.   

 
 So, in the absence of a joint return, there is no joint and several liability; 

but your client would potentially have the obligation to file their own 
separate return, so you would attend to that. 

 
Susan Morgenstern: In fact, there was a very interesting tax court case that was recently 

decided that dealt with this very issue. There was a return that was filed 
and then there was an examination done, and the requesting spouse signed 
the examination report, the 4549, and subsequently decided that that 
taxpayer would like to pursue innocent spouse relief. They battled it out in 
front of the innocent spouse unit and they went to Appeals in the innocent 
spouse unit; and finally, they petitioned the tax court. And the tax court 
thought about this long and hard and then decided, “Well, but this 
requesting spouse had never signed the return. Signing the 4549 is not the 
same as signing the return and so, therefore, there was no valid joint 
return.” So, it’s important to go back and really analyze from the ground 
up where it is that your taxpayer fits in the overall scheme of things. 

 
Jill MacNabb: That was a good argument then. Just so you know, historically about 40 

percent of the innocent spouse claims that are filed each year are returned 
to the taxpayer without being processed at all. This is where your 
assistance would be really helpful. The most common reasons for not 
processing the request is that a joint return was not filed for the year that 
relief is being requested. For example, the taxpayer may be asking for 
relief for the year of an offset rather than relief for the year to which the 
offset was applied. It could be that the tax, if any, was paid with the return, 
and you're not going to get that back.   

 
The claim could actually be an injured spouse relief claim, and Form 8857 
tries to steer people into using the right form. Or it could just be something 
correctible, like Form 8857 wasn't signed, in which case, the IRS returns 
the form to the person requesting relief and asks them to sign and return it, 
so that can be corrected.   
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If your client is the non-requesting spouse, they also have rights in these 
proceedings. So, ensure that your client as the non-requesting spouse is 
given the opportunity to participate in any administrative proceedings 
concerning a claim for innocent spouse relief. And if, during that 
administrative proceeding, full or partial relief is granted to the requesting 
spouse, the non-requesting spouse can file a protest and receive an 
administrative conference with IRS Appeals. However, the non-requesting 
spouse would not then have the right to petition the tax court in response 
to the IRS' determination giving some kind of relief, full or partial relief. 
 

Susan Morgenstern: The innocent spouse unit will send a questionnaire to the non-requesting 
spouse as well, because in the end, they're looking at the totality of the 
facts and circumstances. With the 8857, they get the requesting spouse's 
side of the story. They also send a questionnaire to the non-requesting 
spouse to get that spouse's side of the story. 

 
Jill MacNabb: They do, but if your client is the non-requesting spouse and didn't receive 

it, you should find out why not. Maybe it was just the wrong address or 
something like that, but they do have the right to participate in that 
administrative proceeding. Not only that, if the requesting spouse files a 
tax court petition, the non-requesting spouse has to receive notice of that 
proceeding and has the unconditional right to intervene in that proceeding 
to dispute or support the requesting spouse's claim for relief. However, the 
intervening spouse (the non-requesting spouse) would not have the right to 
appeal the tax court's decision to a United States Court of Appeals. 
 

Susan Morgenstern: So, now we're going to turn to the discussion of injured spouse. When Jill 
was talking about the Form 8857, she showed the beginning of the form 
where it talks about trying to determine whether you should seek injured 
spouse relief or innocent spouse relief, and now we're at the point where 
you've decided, “Well, I should be pursuing injured spouse relief.” And 
this relief always involves a refund claimed on a joint return where a 
portion of the refund is allocable to each spouse based on that spouse's 
items on the return, so that means each spouse has reportable income that's 
included on the return.   

 
So, what happens is the IRS may apply one spouse’s share of the refund to 
the other spouse's non-joint debt, and if this happens, then the non-debtor 
spouse may seek to recover that share of the refund that was offset; this is 
what's called injured spouse relief. Typically, the injured spouse would 
complete Form 8379, and they have an option to file it with their tax 
return. 

 
Jill MacNabb: You could even file it with the tax return.   
 
Susan Morgenstern:  Yes. 
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Jill MacNabb: You don’t have to wait for the refund that you're claiming on the tax 

return to be offset. If you know, for example, that your spouse has past-
due child support, what Susan is saying is you can file that Form 8379 
preemptively with your tax return. The form divides out the share of the 
items on the return. It shows your client's share of the refund, and so you 
would be telling the IRS, “If you're going to offset this, don't offset my 
client's share of it.” 

 
Susan Morgenstern: Right. The form sets forth an allocation formula essentially. 
 
Jill MacNabb: Right. Exactly. 
 
Susan Morgenstern: When you're dealing with this type of offset situation, which is allowed by 

Internal Revenue Code section 6402, you have to figure out where is that 
offset debt, why is there a debt, and where did the offset go. So, if the IRS 
offsets the refund to pay an income tax, the IRS will issue this notice of 
offset to the taxpayer. And if the offset is to pay non-tax debts, then the 
offset notice will come from the Bureau of Fiscal Services. So, it's 
important to discuss with your client whether they received a notice from 
the IRS, whether they received a notice from the Bureau of Fiscal 
Services; and that will be your path to determining a number of things that 
flow from the injured spouse determination.   

 
Where there is a joint return and the reason for the offset was to pay a non-
tax debt, federal regulations do require the IRS to pay back the money that 
the non-debtor spouse can show was his or her share of the refund. And 
again, you would use that Form 8379, which shows you how to allocate 
the income, how to allocate the credits, and so on. Where the joint refund 
was used to pay a tax liability, the revenue procedures make clear that a 
portion of the refund may be attributable to the non-debtor spouse. This is 
because the husband and the wife who file a joint return do not have a 
joint interest in the overpayment. Each one has a separate interest, and 
consequently, the IRS can't offset the entire amount of a joint refund to 
pay the separate tax debt of the other spouse. 

 
I was talking earlier about time limits for innocent spouse. There are also 
time limits for requesting injured spouse relief. If the offset was to pay a 
tax debt, then the taxpayer has two years within which to request the 
injured spouse relief. If the offset was for a non-tax debt, for instance for 
child support or to pay back unemployment compensation or student loans 
for example, then the taxpayer has six years in which to request relief. The 
IRM that's cited on the slide, 21.4.6.5.8.9, contains a fuller description of 
these time limits and examples of how they would apply. 
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Jill MacNabb: There are additional issues here, a few little twists that I just want to flag 
for you. There is complexity if the taxpayers resided in community 
property states because different states have different rules about what 
property can be used to pay the debtor spouse's debt. There's a cited IRM 
there, that first one. It contains references to various revenue rulings that 
describe how the allocation is carried out for specific states, so that's very 
helpful. There's also complexity where the joint return claimed the Earned 
Income Tax Credit and that second cite there to the IRM explains how that 
computation is made.   

 
And then we do have a few practice tips for you. When you're looking at 
Form 8379, question 11 says “Check this box only if you want your refund 
issued in both names. Otherwise, separate refunds will be issued for each 
spouse,” and then question 12 says “Do you want any injured spouse 
refund mailed to an address different from the one on your joint return? If 
‘yes,’ enter the address.”   
 
So, the default settings are that each spouse will get his or her own refund 
check, and you may be in a situation where that's a really good option to 
have. Because if the separate check goes to a mailbox that the other spouse 
has access to and the other spouse cashes the check, then the IRS will not 
intervene. It will apply the Family Disputes provision in the IRM, which 
just requires that the matter will have to be handled through the civil court 
system. So, if you think there's a question of the debtor spouse 
intercepting this check, you may want to have the repayment sent to a 
separate address or a P.O. Box or something. 
 

Susan Morgenstern: Well, this is also true if the spouses have separated since the filing of the 
return, but the spouse who has moved out has not updated the IRS, for 
instance, as to the new address. So, this is a helpful tip to remember, 
especially for taxpayers who are seeking to reestablish new lives who need 
that refund. 

 
Jill MacNabb: Yes. Exactly. There's another problem here, too, that could arise. There 

are some situations in which the IRS will make the payment via direct 
deposit to the account that was shown on the original return. An example 
of when the IRS will do that is where there was a math error on the 
original return. The citation for that is IRM 21.4.1.4.7.1.   

 
So, if it's a situation where the IRS is going to direct deposit, then it's 
possible that this payment could be issued in the name of the injured 
spouse, but then sent systemically via direct deposit into the taxpayer’s ex-
spouse's (maybe by now) bank account, which the injured spouse might 
not even have access to. So, take a look at that; and if you think that's a 
possibility, then request a manual refund. You can do that. 
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Susan Morgenstern: So, we've gone over a lot of material with regard to the timeframes for 
things, the elements of the different claims, the limitations periods for 
these different claims, things that can go wrong during the processing of 
these claims. And sometimes you just throw your hands up in despair and 
you say, “I can't figure out what's going on anymore. I've done what I'm 
supposed to do. I filed everything I was supposed to file. I have proof of 
mailing everything” and things are still not working right for you and your 
taxpayer.   

 
So, you can come to the Taxpayer Advocate Service and at the Taxpayer 
Advocate Service we can help you determine the status of the claim, 
whether the timeframes are being met. We can ask the IRS to reconsider a 
denial. We do not have the authority at TAS to determine if the innocent 
spouse relief or the injured spouse relief should be granted. But we can 
ascertain whether the proper procedures are being followed and whether 
the proper timeframes are being followed and whether the appropriate 
safeguards along the way are being met. 

 
Jill MacNabb: Right, but you know, not only that, Susan, I think most people in the room 

are familiar with the Taxpayer Advocate Service. You may not know that 
our office is established by statute. It's section 7803 of the Internal 
Revenue Code, and we actually have two statutory missions. One is to 
assist taxpayers who are having problems with the IRS, which is the same 
mission you have, but our other mission is to identify problems that affect 
groups of taxpayers and systemic problems, and we refer to this as our 
“systemic advocacy” function.   

 
The statute also requires the National Taxpayer Advocate, who is Nina 
Olson, to report to Congress twice each year, once on June 30th and then 
again on December 31st. And that December 31st report is required to 
include a summary of at least 20 of the most serious problems encountered 
by taxpayers. So, Nina Olson has been a very effective advocate in 
reporting to Congress on the problems taxpayers face when they seek 
innocent spouse relief, and she was a main advocate for removing that 
two-year rule that we talked about that used to exist for relief under 
section 6015(f). It's still there for (b) and (c), but it's no longer there for 
section 6015(f). And this revenue procedure, which is a big improvement 
over previous guidance, the Taxpayer Advocate Service was instrumental 
in helping to develop that and advocating for better recognition, for 
example, of the role that domestic abuse can play in cases where taxpayers 
need either innocent spouse relief or injured spouse relief. 

 
Susan Morgenstern: And, in fact, the new Form 8857, if you were to compare the most recent 

form with the form from maybe 10 years ago, you would see dramatic 
differences because this form works to elicit more information from the 
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taxpayer so that the taxpayer is able to describe in greater detail why relief 
should be available. 

 
Jill MacNabb: Right, and also the IRS to its great credit, there is an innocent spouse unit 

that processes all of these requests for innocent spouse relief, and they 
were all re-trained to recognize domestic violence, for example, and also 
re-trained on how to analyze the claims under the new revenue procedure. 

 
Susan Morgenstern: So, for example, the innocent spouse unit may reach you, it may call you 

as power of attorney and ask for additional information, and that tells you 
how they're reviewing your claim and gives you an opportunity to support 
your claim with additional documents for instance or additional statements 
to help move your claim through to successful completion. 

 
Jill MacNabb: Right, and I think we've made progress also in getting the IRS to accept 

documents that you wouldn't find in the IRM, let's just say. It's not on the 
traditional list of documents that you have to show, for example, to 
substantiate domestic violence. So it's a process, but progress has been 
made, and I think it's fair to say that Nina Olson has been one of the 
proponents of the progress. 

 
Susan Morgenstern: We have information on the website. We have a toolkit on the TAS 

website, which contains a lot of useful information: what to do, how to do 
it, where to go for additional assistance. The phone number that you see 
on the slide is the line into our intake line in the event that you feel you 
need TAS' assistance. You can call that number. We have a form on the 
IRS website (Form 911), and Form 911 can be faxed in or hand-delivered 
to a TAS office where you're actually requesting assistance for your 
taxpayer.   

 
There are LITCs.  LITCs are Low Income Taxpayer Clinics that work 
with low-income individuals whose income is up to 250 percent of the 
poverty level. They're generally attorneys who work administratively and 
also can represent taxpayers in tax court. So, in the event that you have a 
lower-income taxpayer and you're not eligible to provide representation in 
tax court, an LITC may be able to help you.   

 
Question: Will there ever be a situation where one spouse or both spouses could file 

injured and the other one file innocent, or one spouse files both forms at 
the same time?   

 
Susan Morgenstern: And what I call this is “interview your partner as you're walking down the 

aisle before you say ‘I do.’” Because some spouses come to the marriage 
equipped with tax liabilities or non-tax liabilities and that first tax return 
can be an awfully surprising event when you realize that you're not getting 
your refund. In that kind of situation where the offset happens not because 
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of a return that you filed with that spouse but because of a prior tax event 
or debt event in your spouse's life, that would be the injured spouse relief.   

 
The innocent spouse relief, let's say we'll take this couple a couple years 
into their marriage and the “coming down the aisle already with debts” 
was a harbinger of things to come; you realize that life is not so good, and 
you're learning that your spouse is concealing things from you. So, in that 
instance, you would request innocent spouse relief. So, the important 
analysis is to understand why is there a tax liability, what is the year, did 
you participate in a tax return for that year, is it a valid joint return for that 
year, and that will often help you determine whether you should be 
requesting the innocent spouse or the injured spouse relief. So, it's possible 
that a taxpayer can request both.   
 
Alternatively, one taxpayer is requesting innocent spouse relief, and the 
spouse of that taxpayer is requesting injured spouse relief because the 
liability was offset to a prior liability that walked down the aisle with the 
taxpayer, and then there are events occurring in the course of that tax 
return itself where it's apparent that innocent spouse relief would be an 
appropriate remedy for that spouse.   
 

[End of Audio] 


