
   
 

  Page 1 of 19 
 

OPR Discipline-What You Need to Know 
 (edited transcript) 

 
 
Good afternoon. How many of you were in the session I did this morning? Okay, so, 
we're done. I'm wondering. How many of you folks are here for the second hour of CE 
credit and how many of you just didn't want to walk all the way from three to the exhibit 
hall for the reception after we're finished here? That's a hike.  
 
We're going to talk about discipline. As I said, for those of you who were with us this 
morning, we do three E’s.  
 
We establish and enforce the standards for tax practice before the Internal Revenue 
Service. We also do a lot of education. The discipline function that we do, the 
enforcement side, is a relatively small number of practitioners reflective of the fact that 
most practitioners are trying to be compliant, if they are not actually compliant. We don't 
need to discipline those people.  
 
I go back to a conversation I had in my early days of my career with the IRS when then 
Deputy Commissioner Bob Wenzel said there are three kinds of taxpayers. I think there 
are also three kinds of tax professionals. There are those who are compliant. There are 
those who are trying to be compliant. There are those who are trying to be noncompliant. 
The vast majority of both taxpayers and tax professionals fit into one of those first two 
categories.  
 
That said, we do have to talk about discipline from time to time. Part of this is to help 
understand the context for how we take disciplinary cases on. Part of it is to understand 
the context of how we apply Circular 230 provisions by reference to real case examples.  
 
 
 
Here we go. Learning objectives. We have to have some of those for you. We're going to 
talk about the rules governing authority, practice, our complaint and referral process, and 
the common violations that we see.  
 
 
31 USC 330, the statute from 1884, the horse statute, we're trying not to let the veterans 
of the Civil War get abused by the people who are representing them in their claims for 
their horses before the Treasury Department. We regulate practice before the Treasury 
Department through delegation. The Office of Professional Responsibility regulates 
practice before the Internal Revenue Service. I'm going to go through this a little quickly 
because we've seen this movie before.  
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That's the definition of fitness to practice. We have a separate slide for it on this 
presentation. We'll just tell you those four categories that are actually coming from the 
statute: good character, good reputation, the necessary qualification, and competency.  
 
 
The definition of practice – as we talked about earlier for those of you who saw it the last 
time, it's the same slide – is all matters under laws or regulations administered by the 
Internal Revenue Service. That includes some under, for example, Title 31. It does not 
encompass mere tax return preparation by people who are not otherwise representatives 
of taxpayers before the Internal Revenue Service. But if you are a representative of 
taxpayers before the Internal Revenue Service, the provisions that we have on diligence 
related to return preparation and the rest of that will apply to you.  
 
 
Our authority appears in 31 CFR Subtitle A, Part 10. We all know that as Circular 230. 
Why do we call it Circular 230? In 1921, the practice of the Treasury Department was to 
issue its guidance in the form of circulars. Tax professionals, being creatures of habit, we 
got used to saying Circular 230.  
 
 
It's easier to say then 31 CFR Subtitle A, Part 10. What we know is Circular 230 is 
simply a reprint of what appears in the Code of Federal Regulation. We have two 
delegated authorities in addition to the 31 USC 330 authority. Those relate to revenue 
procedures. One of them is a 1981 revenue procedure, which was superseded by the 2014 
procedure. Those both relate to limited practice and say the people who have prepared 
and signed a return could represent before typically the audit functions of the service but 
not the collection functions of the service for returns they prepared and signed.  
 
The 1981 revenue procedure is only good for returns that were prepared and signed on or 
before the December 31, 2015. After that, it's superseded by 2014-12. The important 
piece here is under 2014-12 to be able to have that limited representation privilege,  
 
 
you have to have an annual filing season program record of completion – say that three 
times fast – and you have to have it for the year in which the return was prepared and 
signed and also for the year in which the representation occurs. If the audit goes on for a 
little while, for all of the years during which the representation occurs.  
 
 
Circular 230 is divided up into four major subparts. There's actually a fifth that we're not 
terribly concerned about. Subpart A has the definitions, B the general duties and 
restrictions, and C describes how we do sanctions and what our sanction authority is. It 
also includes a wonderful Section 1051 that has about 18 subparagraphs on disreputable 
and incompetent conduct. If you think of Subpart B as being, for lack of a better term, the 
misdemeanors and the 1051 are the felonies.  
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It's a rough way to think about it. You still have an obligation to adhere to all of those 
provisions, of course.  
 
Subpart D, we'll talk about in a little more detail. It describes the rules applicable to the 
disciplinary process. It's important for folks to understand the disciplinary process before 
we talk about how we discipline because the due process procedures that we have in 
place make a huge difference in the confidence that you should have that you or someone 
you know closely in the practice is going to get a fair shake if they do come before the 
Office of Professional Responsibility.  
 
We have this authority to regulate practice before the Internal Revenue Service, the 
categories of practitioners, or attorneys, CPAs, enrolled agents, enrolled actuaries, 
enrolled pension plan agents, excuse me, retirement plan agents, actuaries, annual filing 
season record of completion holders, and appraisers. It's a long list of folks that we get to 
deal with.  
 
 
 
Let's talk about how you get in front of the Office of Professional Responsibility and 
hope that you don't. We get sources of complaints and referrals. We get a number of 
these from state licensing authorities. If you're an attorney or a CPA, you have a license 
that allows you to practice before the IRS. If you lose that license, either for cause or for 
just letting it lapse, we're going to find out about it.  
 
We may have to take some action because if that's the only license you have then you're 
not eligible to practice regardless of the basis that caused you to lose it. If you lose your 
license for cause in one jurisdiction and have a license in another jurisdiction, you're still 
going to have a problem with us. But if you have multiple licenses and you let one lapse 
because you're no longer operating in that state, that's okay so long as you have one that 
stays good.  
 
We get those referrals. We get referrals from the Internal Revenue Service personnel. We 
get a significant number of those.  
 
We get referrals from other practitioners. We get referrals from taxpayers. One thing we 
have to do right from the start is to determine whether we have jurisdiction, whether this 
is a person who is represented before the Internal Revenue Service. Generally, there's 
evidence of a 2848 that's been filed on behalf of a client, sometime in the reasonably near 
past. We're also going to evaluate whether there's a potential violation Circular 230 
described in the allegation.  
 
The referral that we got from the taxpayer that said there must be a problem here because 
my refund is not as large as it was the year before. That is not one that we take action on 
because it's not a violation of Circular 230. We're going to evaluate the case. We're going 
to determine whether there is a potential violation. We're going to look at a range of 
options that we may have under the statute.  
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The process can start in one of two ways, at least as it relates to the practitioner's direct 
contact with us.  
 
 
One way is we give the practitioner a notice of the allegation. We received information 
that suggests a possible violation of Circular 230. We're still in the research and 
understanding phase. We'd like to give the practitioner an opportunity to tell us the rest of 
the story from their perspective. That can happen relatively soon after we receive the 
allegation or after we've done a little bit of research and investigation. It outlines the 
allegations in general terms and asks for your response. If you're in that situation, I 
encourage you to respond. You don't have an obligation. You don't have a requirement to 
respond at this stage. But if we can resolve it then it's a lot easier than resolving it later.  
 
 
 
The next step in the process is when we are formally – we've concluded that we are doing 
an investigation. As you can see, we're evaluating evidence. We're looking at databases. 
When we receive an allegation of conduct issues – I'll talk about the distinction between 
conduct and compliance in a minute –  
 
 
we're going to be checking compliance as well. We'll be looking at IRS databases for that 
information.  
 
We then get to what we call an allegation letter. We've established sufficient facts to be 
able to say these are the potential charges and specifications for violations of Circular 
230. It will be very specific. It will talk about specific years, specific actions, specific 
people that have been interacted with. You will know very clearly what it is that we are 
concerned about. Again, it helps to respond to that allegation letter. That's your 
opportunity to tell us your side of the story.  
 
 
The next slide talks about dispute because, in many cases, there is no dispute. The 
practitioner says, yep, I guess I did. I'm going to try not to do it again. I'm going to keep 
my nose clean. How do we get this sorted out? We work out an appropriate resolution 
based on a negotiated settlement.  
 
 
That happens in many of our cases. If the practitioner is not really sure whether they 
agree with us that this is a violation of the Circular or they have an explanation that they 
think should mitigate the potential penalty, there is certainly the opportunity to extend 
this conversation. We always offer an opportunity for either an in person or, typically, by 
phone conference with the practitioner and/or the practitioner's representative.  



   
 

  Page 5 of 19 
 

 
It gets a little interesting when we get a 2848 from somebody to represent a person who's 
got a problem with a falsified 2848. There are layers and layers on this kind of thing. 
Many practitioners are represented by an attorney, CPA, or enrolled agent before the 
OPR in the matter that we're looking at. That may provide a little bit of objectivity in 
evaluating whether you really have a case. It's not required. It's up to you.  
 
 
But sometimes that can help you in sorting out your issues if you talk to somebody who 
will put a more objective look at the quality of the evidence that we have and the 
exposure that you have as a practitioner who may have violated the rules.  
 
If we can't settle the case, we do not impose discipline under Circular 230. I'll talk about 
situations where we can, essentially, give warnings. But if we're going to have discipline 
in the sense of restricting somebody's practice privilege, we don't do that ourselves 
without a settlement. If we think we can't come to an agreement with a practitioner on 
this process, a formal complaint is filed. The Office of Professional Responsibility does 
not file that complaint. It is filed on behalf of the director by the Office of Chief Counsel 
with an administrative law judge. That administrative law judge is not part of the 
Treasury Department.  
 
If you look at this, you say what's really going on here? That's what we call checks and 
balances in the system. We have to establish to the satisfaction of the Chief Counsel's 
Office that we have a sufficient case that should go forward. The evidence is well 
supported. The charges that we want to make, we have discussions about that. Sometimes 
we drop a few specifications here and there. But we generally don't have a problem 
establishing to the satisfaction of the Office of Chief Counsel that there are actionable 
violations. Why is that? Because we're careful about what cases we bring. They provide a 
check on us to make sure that we've met our burden.  
 
The administrative law judge provides an independent check on us. Essentially, we'll 
hold a hearing with what looks very much like civil litigation, a formal complaint, an 
answer, discovery, opportunity to take evidence, and, ultimately, after pleadings, a 
hearing before that administrative law judge who then renders a decision.  
 
That decision can uphold the position of the Office of Professional Responsibility. It can 
modify that position by imposing greater or lesser discipline than we asked for. It's 
interesting when the judge thinks it's more serious than we do but it's happened a few 
times. Or, the judge can dismiss the case. Whatever happens with the administrative law 
judge, the Office of Professional Responsibility, I, as the director, can appeal to the 
Treasury Appellate Authority as can the practitioner who is the subject of the disciplinary 
complaint. The Treasury Appellate Authority, this is a treasury process under a 
delegation from the Secretary of the Treasury. That official is actually an attorney in the 
Office of Chief Counsel who has no other role in anything that we do other than to hear 
our appeals. It's as independent as you can get and still be within the Treasury 
Department.  
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That's just part of the way the structure is built because the agency does have to 
adjudicate this. So, it's an independent appellate review. That appeal is then decided by 
the Treasury Appellate Authority. If I don't like it, tough, it's done. That's the agency's 
decision. If the practitioner doesn't like it, the practitioner can pursue the appeal further 
through the district court process.  
 
 
Our options, the first two of those are things we can do without permission of anybody 
else. We can close the case on a non-disciplinary basis. Has that happened often? Most 
often, we find that there was a violation but it doesn't have really serious implications for 
fitness to practice. We want to warn the person not to do it again. We want to put them on 
notice that their behavior has been noticed. They should clean up their act. But we're not 
going to attempt to impose any discipline in that situation.  
 
 
Think about a case involving tax compliance where the person has a couple years of non-
filed returns. We may send a letter to the individual saying we have information 
suggesting that you have not complied with your tax obligations for these two years. The 
returns appear to be due. You have 60 days to satisfy us that you have corrected the 
problem and explain why the problem existed in the first place before we're going to 
decide whether we're going to proceed further. Most cases, people get the message. They 
fix the problem. We then say thank you. The problem is fixed. Don't let it happen again. 
We call that a soft closure.  
 
A private reprimand is a situation where we think a fairly stern warning is appropriate. I 
can issue that without permission of anybody else. It is recorded in our system. We are 
aware of it for future reference in case the person gets off the path of goodness in the 
future. But it doesn't relieve the person of their ability to represent taxpayers before the 
service.  
 
 
Censure is essentially, in some ways, a public reprimand in the sense that we publish in 
the Internal Revenue Bulletin censures, suspensions, disbarments, disqualifications, and 
monetary penalties. So, people will know that someone has been censured. There 
typically involves a lot of taxpayer information. We don't publish the nature of the facts 
that led to the censure but the fact that the censure occurred is published.  
 
With suspension, you can't represent a taxpayer before the Internal Revenue Service for 
some period of up to 59 months, just shy of five years. You have to petition for 
readmission in almost all cases. If we do a suspension, hypothetically, it's a minimum two 
year suspension. That means you can't apply for reinstatement for at least two years. 
After two years, you apply for reinstatement, show that you've done what you should 
have done while you were on suspension and didn't do anything that you shouldn't have 
done while on suspension.  
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Then we'll consider readmitting you to practice before the service.  
 
Disbarment is five years. You can't apply for readmission for at least five years.  
 
Disqualification applies to appraisers. When we have an appraiser who has a problem 
with us, the sanction is to disqualify the appraiser. Their testimony, their evidence is 
given no probative value in a proceeding before the Internal Revenue Service involving 
the application of internal revenue laws. Their appraisals are given no evidentiary weight.  
 
The monetary penalty is the last one. It was a provision that was added to our arsenal in 
mid-2000 decade in response to the shelter war issues. We don't use that very often, not 
because it may not be appropriate in terms of there are violations that need to be 
sanctioned, but because ethics offices like ours, like state boards of accountancy, like 
state bar disciplinary authorities don't really feel like it's appropriate to allow somebody 
to buy themselves out of an ethical problem.  
 
 
If there's a fitness to practice issue, it should be dealt with as a fitness to practice issue. 
The appropriate sanction for that is to not let somebody practice.  
 
 
We do have something called an expedited proceeding. This is the exception to 
everything I just told you. We're the IRS. We've got an exception for everything. This 
exception applies in situations where the practitioner has already been given some 
significant due process. The revocation of the law license or CPA license for cause, we 
can act on an expedited proceeding. If it's a criminal conviction, a violation of conditions 
that were imposed on a previous issue from us, some court sanctions, we can do an 
expedited suspension.  
 
We also added a provision a few years ago that allows us to take an expedited suspension 
in a case where we have repeated failure to file tax returns.  
 
 
 
When I was with the OPR for a previous tour – I was the deputy from 2003-2007 – a 
significant volume of our casework involved tax noncompliance by tax professionals. It 
almost seems like an oxymoron, doesn't it? We had so many cases that were slam dunk 
on the proof but took a long process to get through because, interestingly enough, the 
practitioners felt like these were good cases to take before an administrative law judge. I 
didn't file my tax returns for five years. Hmm.  
 
So, we've got a rule that says if you don't file your tax return for four out of the last five 
years or I think it's either four or five out of the last seven for quarterlies, we can do an 
expedited suspension. On an expedited suspension, I send a letter to the practitioner with 
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charges and specifications and give them an order to show cause why they should not be 
suspended. They have a period of time to respond to that. Then we evaluate their 
response.  
 
They can have a conference.  
 
 
They can go through all of that stuff but, at the end of the day, I make a decision on 
whether we've established a basis to say that they're covered within the scope of the 
expedited suspension procedure. If we conclude that they are and there is adequate cause 
to proceed, that individual will be suspended from that point forward.  
 
They have an opportunity to challenge us by asking that we file a formal complaint 
before an administrative law judge. But in the case of the expedited proceeding, they're 
on the outside trying to get back in instead of us having people who are on the inside who 
are practicing and we're trying to kick them out. That's the difference between an 
expedited proceeding and the regular process.  
 
 
 
Now we get into the fun stuff. These are our cases that we have presented to try to help 
you understand how we do discipline and what kind of situations will result in discipline, 
some of the factors we consider.  
 
 
Once upon a time, we had a rule that we understood to allow us to publish final agency 
decisions. Over time, our understanding of the rule changed in part because after we 
enacted this rule that allowed us to publish final agency decisions, we changed Circular 
230 to add the tax compliance issues to the expedited proceeding regime. That got a fresh 
look at the kind of information that was showing up in final agency decisions.  
 
The bottom line conclusion was a concern that we had too much taxpayer information in 
the final agency decisions for the people who were in charge of 6103 to be very 
comfortable with that. So, we pulled those final agency decisions down. We're redacting 
the bejeezus out of them. They're going to be not terribly helpful because there is so 
much that we're obliged to redact. What we're doing through presentations like this and 
through our annual report –  
 
 
we called it an accomplishment report for 2016 – is describing some of the actions that 
we've taken into some of the circumstances where we have taken action.  
 
If you look at the final agency decisions, those are the cases that have gone all the way 
through that process through an administrative law judge and, perhaps, through an 
appeal. That's a very small slice of our total inventory. By capturing this information, 
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we're also getting the cases that we settle, which is most of our work. This gives you a 
better picture of what we've got.  
 
I'm going to give you two groups of cases subdivided into two or three groups. One 
group, which we're going to talk about first, are cases that did not result from a final 
agency decision. Then I'll talk about some final agency decisions. Within both groups 
we'll talk about conduct and we'll talk about compliance. Compliance for us is business or 
individual tax noncompliance by the tax professional.  
 
Conduct is basically everything else in Circular 230.  
 
Then we have a category we call hybrid where – guess what – we've a little bit of both.  
 
Let's talk about some of the common issues that we see in conduct cases. Fraudulent 
Form 2848. Where does that come up? We've got a practitioner. He or she has got a 
client. They've got a valid 2848 for tax year 2013 for an examination. The examination 
proceeds. The examination then is extended to incorporate tax year 2014 and 2015. The 
practitioner needs to get the permission of the client to represent for those subsequent 
years because the initial 2848 is limited to the one year. The practitioner just takes the 
form, takes the signature page, adds a new cover page, and faxes that in.  
 
It's not a good place to be. The client wasn't available. I didn't want to disturb them. I 
didn't want to really bother them with the fact that we've now expanded the scope of the 
audit. What, really? That's not an answer. Then we have the one who cuts and pastes the 
signature of the Circular 230 practitioner, who is co-counsel on the case. That's also not a 
great place to be. We've seen this a few times. It's a bit of a problem.  
 
How about the fraudulent form in the sense that the individual claims to be a CPA in the 
state of California and they're not? When we're looking at that case, we're trying to figure 
out why not. If the individual had their license suspended or revoked for some cause  
 
 
and they continue to submit 2848s claiming to be a licensed CPA in that jurisdiction, 
that's pretty much a knowing willful act on their part. If it's a situation where they've 
gotten crosswise with the renewal process, and the check crossed in the mail, and they 
got put on the inactive list. While they're on the inactive list and straightening it out over 
the next six to eight weeks, they submit a 2848. They claim to be a California CPA. 
We're not going to take that one on as a terribly serious matter. Those are some of the 
factors that we look at in 2848 cases.  
 
We have made referrals to the inspector general in cases like that. That's the Treasury 
Inspector General for Tax Administration, which we lovingly call TIGTA. They have 
jurisdiction over basically IRS employee conduct and practitioner conduct when it's 
falsification documents coming before the service and those sorts of situations 
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where CI would be looking at the tax noncompliance issues and violations of the Internal 
Revenue Code. That's where their criminal jurisdiction splits. We've done some referrals. 
We've done some reprimands. We've done a few suspensions on those grounds.  
 
Stall and delay. I've got a revenue agent who comes into us and says I'm trying to work 
this audit. The practitioner is just being damned uncooperative. I send an IDR. It's 
properly presented. They received it. They say they're going to deliver the documents. 
They don't deliver. They say they're going to do it next week. They don't deliver. We set 
up an appointment. They're already to go for the appointment. They don't make it. It's just 
a stall act.  
 
Our question to the revenue agent is what have you done about it? Did you use bypass 
procedure? Did you get the approval of your manager to take that step? If it's not serious 
enough for you to pursue with the remedies you have available to you, why is it 
something that we should take action under Circular 230?  
 
There's another thing that comes into play in a case like this and in some other categories 
of cases. That is, while this issue is still an open audit where this is going on, we are 
going to be very reluctant to intervene with a Circular 230 initiation on our part because 
that tends to set up a conflict between the interests of the client and the practitioner in 
trying to get that audit resolved. We don't want to do that unless it's a pretty egregious 
case.  
 
We've had some aggravating factor issues that make these a little bit worse, like not only 
did they stall and delay but they started secreting the evidence other places. They made 
significant misrepresentations, those sorts of things. We also have the situation – just to 
show the other side of this – where the revenue agent starts pounding on the table.  
 
We need to have a meeting now. We look at the record and see that this case was 
dormant for about four months while the revenue agent was in training or on an 
assignment on the side. Now the revenue agent is facing a deadline and is trying to make 
his or her deadline your deadline. That's not a situation where we're going to look real 
favorably on that kind of referral. So, we're looking at that from both sides.  
 
Threatening or abusive language. This ranges from some relatively benign threats to 
some that have been pretty darn serious. I gave the example in a presentation I did 
yesterday about leave me alone. Leave me client alone. I'm going to kill your dog. Then 
I'm coming for you. That's a referral to the IG. That's a credible threat. That's a specific 
threat. It's describing specific things that are going to happen. 
 
 
We don't tolerate that at all.  
 
In my previous tour with OPR, we had an individual who got a little free with his 
language in dealing with a revenue agent, also maybe not terribly bright. The scenario 
was they called the revenue agent and may have been frustrated that they couldn't get to 
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the revenue agent after multiple attempts but left a profanity laced voice message 
referring to the person's heritage, the person's mother's morals, and various forms of 
behaviors that are kind of hard to describe in mixed company. They went on at some 
length and then asked for a return call. Aside from just the threatening and abusive 
language, it's not a terribly productive way to conduct a relationship with a revenue 
agent. We'll just sort of leave that one.  
 
 
 
False statements. The false statements are generally about facts. I had a question come up 
in another presentation. He said what about a false statement about the law. You have a 
situation where the practitioner has a client. They have assets. The practitioner makes a 
false statement about how many assets they have in a collection matter. It's pretty straight 
up.  
 
The context of this question I got was what about a misstatement of the law? You have a 
due diligence obligation to accurately understand the facts, apply the facts to the law, and 
come up with the answer. If you've done that diligence and you've come up with an 
answer, the answer is this appears to qualify as a legitimate deduction. You make that 
representation to the revenue agent and then something changes.  
 
 
You find out that the client didn't give you all the relevant facts. You asked all the right 
questions. You didn't have any reason to believe that they were telling you something 
wrong. Then you find out something else. Now it turns out your statement about the 
applicable law, this is a deductible expense, is now false. That's not actionable under 
Circular 230. You might have a problem that you've got to revise and extend your 
remarks here a little bit to the revenue agent and clarify the problem. If you continue to 
represent that it's deductible having information that tells you it's not, we might be in a 
different mode. That's how we look at that one.  
 
Diligence penalties. How does that one come up? Often in the context to return 
preparation we have someone who's a representative before the service. We have 
jurisdiction under that authority. They are engaged in a return preparation practice. 
Typically, it's a series of diligence penalties.  
 
 
Typically, it's multiple years. Typically, it's multiple taxpayers. We're looking at a range 
of sanction from reprimanded disbarment. That's a pretty broad range. The individual has, 
let's say, an EITC due diligence visit. The folks who come in look at the sample of case 
files. They pull 30, or 50, or whatever the number is. The practitioner has a failure rate on 
the due diligence visit of 40 or 50 percent. That's a problem, isn't it? We would want to 
know, what's the underlying cause here? Is there a situation where they had inadequately 
trained staff that was doing some of the intake work? It was a situation where they got the 
information from most of the clients but they didn't document it well. What's really going 
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on? How did they fix that? What commitment have they made going forward? That might 
be a reprimand case.  
 
The individual who had that bust for a visit in 2015 and had a similar problem for 2012 
and 2013 is now what we call a recidivist. There's a pattern of behavior. You can't blame 
it on I'm just trying to educate new staff. That's the one that gets more serious.  
 
We have a requirement that if there is an understatement due to willful or reckless 
conduct – read 6694(b) – we're going to get a mandatory referral to the Office of 
Professional Responsibility. We don't get all of them that we're supposed to. One of the 
things that we've done is gotten access to a database that collects all of those penalties. 
We'll be mining those for the ones that are most serious.  
 
Here's where you make an interesting distinction. Does a penalty that's been assessed and 
sustained for diligence result in an automatic OPR sanction? The answer is nothing is 
automatic in OPR.  
 
 
We're always looking at the significance of the offense and we're looking at the past 
behavior, which is what the penalty is addressing. We're trying to see what that means for 
our confidence in the future fitness to practice of the individual. So, even where there's a 
willful penalty, we may decide that the Circular 230 action can be resolved on something 
less than a suspension of the person's ability to practice before the service. We're looking 
at facts and circumstances, look at patterns, and the whole range of behaviors that are 
going on.  
 
Compliance violations. We got the expedited proceeding for four out of five years. That 
one's pretty easy. We have some people who were filing their returns but they're filing 
them late. How late are they? Did they file for an extension? It was due on October 15th 
and the return was filed on November 3rd. Is that happening every year?  
 
 
We're making those kinds of inquiries. Is it only filed after contact from the service 
looking for four years of missing returns? Then we get all of those returns filed. By the 
way, what happened to the liability? I had this really strange pattern of behavior that was 
coming up with tax professionals who said I figured I had three years to file because I 
was due a refund. You have three years to file and claim the refund or you would not be 
able to claim the refund but that didn't change the date that the return was due. So, I think 
we put that one to bed.  
 
Business tax returns are a real problem because that represents essentially people who are 
not filing tax returns and typically not paying on their business tax liability, their 
employment tax liabilities.  
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Essentially, that's somebody else's money that's being plowed back into their practice. It's 
not a good place to be for your clients. It's not a good place to be for a tax professional.  
 
Evasion or attempted evasion patterns matter. We have an interesting pattern that we've 
seen in multiple cases where the tax professional either files their tax return timely by the 
15th of April or timely by the extended date, having filed for an extension. They 
somehow neglect to pay the estimated taxes due when they filed the extension request. 
There is some amount of payment that's been made either through wage income that it 
was withheld on or they had some estimated tax payments made during the course of the 
tax year. But there's a substantial difference between what's been deposited and what the 
actual liability is. It happens. We get that sometimes.  
 
If it happens year after year after year after year and we're looking at $50,000-100,000 in 
accumulated liabilities, I think we've got a pretty serious problem. It's been interesting in 
the last six to eight months, we've seen this pattern in multiple cases where individuals 
have timely or more or less timely filed their returns and ignored the liability that their 
own self-assessment said that they owed. We call that evasion.  
 
 
 
Finally, decisions on compliance. I was with the OPR, as I mentioned earlier, as a deputy 
from 2003-2007. I left from 2007 until 2015. I was the director of the whistleblower 
office. When I got back into the OPR in the summer of 2015, one of the things I did is 
look at the final agency decisions. I get to see the unredacted version because I need to 
see it.  
 
 
The 6103 restriction is not a problem for me. I'm reading through all these cases. One of 
the things I found really interesting was we still had this pattern of the people who are 
going to the administrative law judges tended to be people who had pretty egregious tax 
noncompliance issues. We see a lot of these.  
 
The standard we apply for willful failing to timely file for four or more years, that's the 
cases that wind up with final agency decisions. It's the familiar voluntary intentional 
violation of known legal duty. We're not looking at bad motive. We're just looking at they 
didn't do it. There's a note down here at the bottom of this slide that says age, illness, or 
marital discord are generally not mitigating factors. It's a little harsh, isn't it? Somebody 
has had serious health problems. Their family members had serious health problems.  
 
 
Steve, are you saying you don't think about that? You don't look at that as mitigation. We 
don't look at that as mitigation if the only thing it seems to effect is your ability to file 
your federal tax returns. These are situations where people say my kid was sick. My wife 
was sick. I was sick. There was a major storm that came through. I just couldn't get my 
returns filed. We find out that they routinely serviced the needs of their clients to the tune 
of filing 500-1,000 returns a year in their practice and didn't seem to have any problem 



   
 

  Page 14 of 19 
 

taking care of their clients' needs and collecting the fees associated with that. We've had 
situations where we've said all of those people had serious health problems dealing with 
deaths, dealing with Hurricane Katrina, on down the line.  
 
 
Clearly, we're going to consider that as a mitigating factor that would excuse a reasonable 
delay in timely filing of tax returns for evaluating whether this person has demonstrated a 
problem with fitness to practice. You know how the service will routinely give disaster 
relief. We, of course, recognize that. These are people who beyond the disaster relief rule 
still are late in filing their returns. We get it. That's a problem. You deal with that as a 
compliance problem on the SBSE or the LB&I side of the house. It doesn't have to be a 
fitness to practice issue if they eventually do take care of it. It's the ones who say there 
was this hurricane that came through eight years ago. I still haven't filed those tax returns.  
 
 
That's when we get into a problem.  
 
 
Willfully evading. I talked about the typical pattern that we have here is the liability is 
not in dispute. The ability to pay is not in dispute. There's been no offer in compromise. 
There's been no installment agreement. They've just blown it off. I've already talked 
about some of the situations that we had in the earlier part of this conversation.  
 
Threatening an agent for a final agency decision. I'm going to shoot your dog and then 
I'm coming for you. It's an objective standard. It's not just did I feel threatened? I'm a 
very skittish person. I'm sure you could tell. Did I feel threatened when the person raised 
his voice and yelled at me? That's not enough. Would a reasonable person perceive the 
behavior as threatening? That's what we're looking for. 
 
Typically, when we have those cases and they've gotten all the way to the administrative 
law judge process, it's because we've had a lot of proof to support it and suspensions have 
resulted.  
 
The suspended license on the 2848. If you get somebody that's been indefinitely 
suspended and then submit a 2848 saying I can represent before the service, that's a light 
switch case for us. It's really easy. We've had some people who have been disbarred who 
have submitted 2848s. We can go and try to enjoin their behavior. We'd have to work 
with the justice department on those cases. We're going to catch this. We post things in 
the CAF system that tell the folks not to honor their 2848s and to let us know.  
 
Felony convictions, federal and state. Usually we deal with those through the expedited 
suspension process. There have been some discussions from time to time about whether 
the felony conviction is sufficient  
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to trigger our jurisdiction under the expedited proceeding. We have some conversations 
about whether, for example, serial DUIs reflect adversely on somebody's fitness to 
practice before the service. I can tell you serial DUIs will get you disbarred if you're an 
attorney.  
 
We see the embezzlement cases. Those have obvious implications about character and 
integrity. What's a qualifying case? The cases that we see are typically not hard ones. 
You can hypothetical this thing to death and say under some state's law filling in a stream 
bed in a protected wildlife area is a felony. Okay, fine, right. There are some places 
where there's still a law in the books that says if you spit on the sidewalk, we can go to 
jail.  
 
That's not what we're talking about here.  
 
 
Failure to provide information. Here's one that by the time we get to a final agency 
decision and we're dealing with an administrative law judge, we've filed a complaint. 
Typically, those cases involve a situation where we've got a conduct charge or more, 
typically more than one. We've got a compliance charge. Then we get this failure to 
provide information. How does that arise? That's the person who blows off the letter that 
we sent them, the complaint we sent them, and the opportunity to respond to the general 
legal services people in the Office of Chief Counsel prior to the formal complaint being 
filed before the administrative law judge. They just blow us off and give us no 
explanation. There is a requirement under 10.20 that when we make an inquiry, you 
respond. If it's a formal demand for information, you've got to respond.  
 
 
That's become a charge in some of these cases.  
 
I've already talked about fraudulent Form 2848.  
 
I'm coming down on my time here.  
 
Providing false information to a client. How do you get into that problem? The client has 
come to you. They've asked for some assistance in resolving an issue. You've been 
working on it. You tell the client I've got it solved for you and you don't. The client is 
saying really? You give them a form that you've doctored up from another client to make 
it look like the IRS has resolved this issue. You chuckle but it happens. Plural, it happens 
more than once. As it says, there's 48 months suspension.  
 
 
Theft of client funds. That's always a fun one. We had a situation with an offer in 
compromise. The client provided money to the tax professional to make the deposit. It's 
always a mistake on the client's part. Write the check to the IRS, right? The tax 
professional diverted the funds to the tax professional's needs.  
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Hybrid cases, multiple charges, different types. Some conduct. Some compliance.  
 
I'm down to about two minutes so I'm just going to jump through that a little bit.  
 
 
We have the standard resource slide. It tells you what the most recent addition of Circular 
230 is.  
 
 
Our contact information is in the book.  
 
These are some of the provisions in Subpart B of Circular 230. The information to be 
furnished. These are all obligations that, when violated, can result in discipline and have. 
You have knowledge of the client's omission and you don't tell the client what the 
consequences of that might be.  
 
 
Assistance from or to disbarred or suspended persons. There's an interesting case. We 
don't get that very often. But think about the situation where we have somebody – this 
gets into the falsified 2848 case – the individual has got, he's a CPA or enrolled agent or 
an attorney. They're working in one of the tax resolution type practices. They've got a 
bunch of people who are not licensed. They put them on the form as somebody who can 
help them handle the matter. They put a C after that or they put a B after that when it 
says, what's your designation? It's not a good place to be. You're attempting to enable 
practice by somebody who is not authorized to practice.  
 
Cashing the clients' checks, those are always bad things. You're not allowed to negotiate 
your clients' checks. We talked this morning about some of these with competence and 
standards that we have.  
 
 
 
This slide, which is in your appendix with the materials, goes through that incompetent 
and disreputable conduct.  
 
 
There's a whole long list of those. Disbarment or suspension from practice as an attorney 
is a cause for action under 1051(a).  
 
Aiding and abetting another person to practice before the IRS is the same situation I was 
just talking about.  
 
 
That's it.  
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That's what I've got for you today. If there are any questions in the remaining 14 seconds, 
I'll be happy to entertain them. Otherwise, there's a reception that's about to start right 
next door.  
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Glossary 
 
 
31 CFR Subtitle A – Title 31 of the Code of Federal Regulations (CFR) Subtitle A 
contains the regulations governing practice, including the representation of taxpayers 
before the IRS. These regulations are republished in digital form as Treasury Department 
Circular No. 230, Regulations Governing Practice before the Internal Revenue Service. 
 
 
 
Form 2848 - Power of Attorney and Declaration of Representative – A form used to 
authorize an individual to represent a taxpayer before the IRS. The individual authorized 
must be a person eligible to practice before the IRS. 
 
 
 
Treasury Appellate Authority -  hears and independently decides appeals to the 
Secretary of the Treasury from the decisions of administrative law judges in OPR cases. 
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