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Your Due Diligence Requirements-What’s New for you in 2017 
(edited transcript) 

  
Lynne: Thank you, Aaron.  Welcome and thank you for choosing this 

seminar. Today’s presentation is an update on the new laws, 
procedures for the due diligence requirements.  Now, I noticed in 
looking at the seminars that are offered at the tax forum, there’s 
three separate seminars that have due diligence in their title and 
that clearly shows the importance of the topic.   

 
 

At the tax forum in Chicago, the Commissioner was asked 
numerous questions about due diligence.  So, that shows that 
there’s an interest in it.  But just so you know, this is the only 
officially sanctioned seminar on due diligence. And you can pick 
up your official t-shirts on the way out.  Okay, just kidding.   
 
The presentations that the Return Preparer Office and the National 
Society of Accountants put on are also sanctioned and give 
different perspectives on the topic, but we are the only presentation 
that has videos.  So, that’ll be exciting.  As Aaron said, my name is 
Lynne Morrison.  I’ve worked for the IRS for almost 41 years now.  
Unbelievable, right?   
 
 
I work for Refundable Credits Administration.  How many of you 
attended our other seminar which was Refundable Credits, New 
Rules, New Laws?  Excellent.  That was a really good 
presentation.  Sorry if you missed it, because it’s over with.  
However, we did tape it, so you’ll be able to see it um, when the 
forums are over, going to IRS.gov.  Now, I work with Naomi, who 
gave that presentation, and our group, that she mentioned, has 
responsibility for refundable credits. But we also have 
responsibility for preparer due diligence.  and part of our mission 
related to that is ensuring that preparers understand their due 
diligence requirements.  

 
So, today I’m gonna help you navigate through the new 
procedures, the new form, the additional credits that have now 
become part of your due diligence requirements. 
And I’m gonna give you some tips, some practices to help you 
avoid penalties, the hazards out there, to keep IRS out of your 
office and out of your clients returns. I’m gonna talk about how the 
changes are gonna affect you and how they’re gonna end up 
benefitting you, the IRS as well and your clients actually over 
time.  And for those of you who have practiced EITC due diligence 
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over the years, it’s going to be easy for you, right? You believe 
that?  Well, it’s not gonna be that easy, but hopefully this seminar 
will help you going- go down the right path.   
 
At the end of this seminar, you’re gonna understand how the two 
very popular other refundable credits are now part of your due 
diligence requirements. 
 

 
And I’ll use what you’ve learned over the years with EITC due 
diligence to help you know how you can apply what you’ve 
learned to these new credits.  And this is for the Child Tax Credit 
(CTC) and the American Opportunity Tax Credit (AOTC).   
 
Now the expansion of due diligence is likely gonna have a 
profound impact on your tax practice.  In the past, I’ve talked to 
tax preparers and they’ve told me, “Well, you know what? I don’t 
prepare EITC returns, so I don’t worry about due diligence.”  I’ve 
even had some preparers say that they stopped preparing EITC 
returns because they didn’t want to deal with due diligence.  Do 
any of you fall into either of those categories?  You didn’t used to 
prepare EITC returns or you just stopped preparing ‘em?  No?  
Okay, good.  I have an interested audience here then.   
 
 
Well, you know what?  With the new changes, where Child Tax 
Credit and AOTC are now covered?  Everyone is going to need to 
be concerned about due diligence because if you prepare any 1040 
returns, you’re likely to come across Child Tax Credit and 
American Opportunity Tax Credit, right?  Yep. 
 
So, I’m going to talk about how that’s going to have an impact on 
your business.  I’m gonna talk about the common due diligence 
errors that we continue to see on EITC returns and what we expect 
to see with the other two credits and how you can avoid making 
mistakes with those common due diligence errors.  And lastly, I’ll 
talk about our Preparer Education and Compliance programs, 
which is how we ensure that tax preparers practice due diligence so 
that we can try and make it a level playing field for those of you 
who do practice due diligence.   
 
 
Now, the Protecting Americans Against Tax Hikes (PATH) Act, 
which you’ve probably heard about a lot during the tax forum, 
came into existence the end of December last year and it is what 
expanded the due diligence requirements to Child Tax Credit and 
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American Opportunity Tax Credit.  And this is effective this 
upcoming filing season, so it’s very imminent.  Coming to the 
seminar is very relevant to you. 
 
As I mentioned to you before, if you attended our other seminar, 
we talked about all the tax law changes that came about from 
PATH and other related legislation, but my seminar is focused on 
the due diligence requirements.  Nothing has really changed about 
EITC; just the two new credits have been added.  
 
So, let’s just take a moment to quickly go over what the due 
diligence requirements are.  First, you must complete and submit 
the Form 8867.  And it used to be called the Paid Preparers Earned 
Income Credit Checklist.  Now it will be the Paid Preparers Due 
Diligence Checklist.  It’s not a new requirement, but we have a 
new form, which is new and improved, which we’ll talk about, and 
it now includes all three of the credits.  
 
You also must complete and keep all the worksheets that you use 
to compute the credit.  You have to apply the knowledge 
requirement effectively and you have to keep records.  Now there 
are a lot of details associated with each of these requirements, but 
I’m gonna take it step-by-step through this seminar. 
 
 
But I want to make an important point to you, and that is you’re 
not in compliance with your due diligence unless you meet all four 
of those requirements.  Used to be just for EITC.  Now it’s for all 
three credits if all three credits are on the return.    
 
So, I promised you some videos.  Let’s see the conversation that 
you should be having in your office about due diligence before the 
start of next filing season. 
 
 
 

Boss:   Good morning, Matt.  Ready for our discussion? 
 
Matt:   Hi, boss.  Yes, I have my coffee right here and I’m ready to go. 
 
Boss: The reason I wanted to talk to you is because we’re going to have 

to go over some new office procedures with all our preparers this 
year.   
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The expansion of preparer due diligence requirements is gonna 
have a profound impact on our tax practice.  We haven’t had that 
many EITC clients in the past, so we haven’t had to focus on these 
special due diligence provisions before. 

 
Matt: Well, I know the new law for due diligence now covers the 

American Opportunity Tax Credit, the Child Tax Credit, and the 
Additional Child Tax Credit, in addition to EITC. 

 
Boss: That’s why we need to talk about how this is gonna impact our 

business procedures.  We now must exercise by law the same due 
diligence we did for EITC.  I believe we already do, but now the 
stakes are higher.  If we have the three credits on one return and 
fail to meet our due diligence, we could end up with a penalty for 
each credit, more than $1,500.00 for one return. 

 
Matt:   Well, what are the due diligence requirements? 
 
Boss: The requirements for EITC, AOTC and the CTC include, number 

one, completing and submitting Form 8867, Paid Preparers 
Refundable Credits Checklist.   

 
 

This isn’t a new requirement, but Form 8867 is new and improved 
and now includes all three credits.  I’m gonna check with our 
software vendor that they will be making sure the form is 
generated whenever we prepare return with these credits.  The 
second requirement is completing and keeping all worksheets used 
to compute any of these refundable credits. 

 
Matt: You asked and I found out we can use the worksheets in the IRS 

publications or instructions or use the worksheets in our software 
or the IRS says that we can come up with our own worksheets 
providing they have all the elements of our answers. 

 
Boss: That’s good to know.  I’m also concerned that we have procedures 

in place to ensure that we meet the third requirement, the 
knowledge requirement. 

 
Matt: So, I’m wondering, what do we need to do to meet that 

requirement? 
 
Boss: The preparer can’t know, or have any reason to know, any 

information used to determine a client’s eligibility for, or the 
amount of, the credit is incorrect, inconsistent, or incomplete. 
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Matt:   Can you explain that in plain English? 
 
 
Boss: Matt, you might want to have a little bit more coffee. Drink up.  

You need to know the tax law behind all the refundable credits, but 
applying the knowledge requirement is so much more than that.  
Our employees will need to interview each and every client, ask 
adequate questions, review the information the client gives them 
and then document their responses to make sure that they’re 
eligible to claim the credits. 

 
Matt:   Any other due diligence requirements? 
 
Boss:   Yes, the last one is that we must keep records. 
 
Matt:   Um, what records? 
 
Boss: Any client- provided records we relied on to determine eligibility 

for the credits or to compute the amount of the credits when we've 
prepared the return.  For instance, in addition to the records we’ve 
had to keep all along for EITC, we’ll have to keep some for the 
other credits. 

 
Matt: Well, can you give me an example of some records we may need 

to keep for AOTC? 
 
Boss: For AOTC, we’ll have to start keeping copies of Form 1098T, 

Tuition Statement, that the clients bring us and any statements and 
receipts they give us to compute the amount of AOTC. 

 
 
Matt:   Okay, how about an example for CTC now? 
 
Boss: If a client brings in a document to support the residency of a child 

for CTC, we’ll need to keep that.  There’s something else we’ll 
need to keep for all of the credits.  We’ll have to keep a record of 
who provided the information to prepare the return and when, just 
like we already do for EITC. 

 
Matt:   Is there more to meet this knowledge requirement? 
 
Boss: Yes.  We also must keep a record of any questions that we ask to 

meet the knowledge requirement and the responses. 
 
Matt: I’m glad that most of them are electronic.  I would hate to have to 

plan for more storage space. 
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Boss: Definitely.  Hey, I sent you a copy of the new Form 8867.  Let’s go 

over it. 
 
 
 [Video ends at 0:13:52] 
 
Lynne: Now, before I unveil the new and improved Form 8867, I wanted 

to cover a couple of important points.   
 
 
First, please complete the form thoroughly and conscientiously.  
Don’t just check off the boxes because you may have done it in 
your sleep in prior years. Actually think about what you’re 
checking off.  I’ll talk about good interview tips later, but please 
make sure that your interview is gonna cover some of the questions 
that are gonna be on the new form this year.  
 
Now we’ve already had discussions with your professional 
software companies and they’re already hard at work um, putting 
the new form in your software and helping you be able to answer 
your questions diligently.  Second, it’s imperative that you actually 
submit the Form 8867 with every claim for EITC and now CTC 
and AOTC.  Now that includes original returns, amended returns, 
any return that has any of those credits claimed on it.   
 
Now, most of you file electronically so it’s gonna be pretty easy, 
but please make sure that form doesn’t get disabled in your 
software.  But we often find the form missing on paper returns and 
we know you don’t have any control over returns that you give to 
your client, usually to take it home for a spouse to sign, but you 
need to emphasize to your client the importance of sending in 
every piece of paper that you give to them in the packet, including 
that Form 8867, even though it says preparer on the top.  Some 
preparers have suggested that they just make sure they mail it 
themselves, and you might like that too.  
 
Sometimes the form is missing because preparers are not using 
professional software to prepare a return um, and we’ll talk a little 
bit more about that.   
 
 
And last, you need to keep a copy of the Form 8867. If you don’t 
have it in your records then you don’t have proof that you actually 
completed it.   
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Now, for the unveiling of the form. Ta-Da!  It’s small, but I’ll tell 
you what’s on there.  It was just released last week um, that’s a 
draft.  We’re making some very minor uh, changes to it.  So, how 
many pages was the last Form 8867?  Do you remember?  Four 
pages long.  The new form is only going to be two pages long and 
it has all three credits on it.  Do I hear  a- like a hooray?  Okay.  I 
can sense your enthusiasm.   
 
 
As we revised the form, you know, we actually listened to the 
feedback that we got from you.  We thought about how tax 
preparation has changed over the years.  I mean, the form was 
initially created 18 years ago.  We thought about the major role 
that software now has in tax preparation um, and helps you meet 
your due diligence requirements.   
 
So, the form is gonna have five sections to it in those two pages.  
The first section is gonna be about the general due diligence 
requirements.  I’m gonna go over each of the sections.  Um, and 
you can see on the form that there’s a column for each of the three 
credits.  Then we’re gonna have a series um, with each- a section 
with each of the three credits where um, we’re gonna have very 
few questions, which you will be happy to see.  Um, then we’re 
going to have a section that is a new eligibility certification 
question.   
 
 
So, let me talk a little bit more about what’s in that general due 
diligence section.  The first question um, will go over um, making 
sure you prepared the return based on the information you got from 
your client or reasonably obtained by you.  Then, there’s the next 
four due diligence requirements that we went over today.  Then 
there’s questions about what you should’ve asked your client, and I 
think this is the important part: about their ability to substantiate 
the information that’s on the return in case they get audited, 
whether or not there was a prior year disallowance of any of those 
three credits, ‘cause that’s more important with changes in the law, 
and whether you had adequate information to complete an accurate 
Schedule C.   
 
 
So, again we did listen to you, because preparers had told us that 
you need to put more responsibility on the tax payer, on the client, 
for accurate returns and we think that these questions kind of lead 
in that direction.     
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So, can you see on page two, um,  that section? Um, you probably 
can’t see it too well, but that’s a question about recordkeeping.  
Now, do you remember the old form?  There was a whole page 
devoted to recordkeeping? Well, that’s the recordkeeping question 
right there, so that you can see that we’ve cut it down quite a bit 
for you.   
 
 
This is Page Two.  Nice and simple, and you can see that there’s 
the three sections that I talked about, one for each of the credits.  
For EITC, what we’re asking is whether um, more than one person 
may be eligible and whether you told them about the Tie Breaker 
Rules.  That’s it. 
 
 

 For CTC and ACT- ACTC, we’re talking about the residency of 
the child and about the existence of the Form 8332, 
Release/Revocation of uh, Claim for Exemption for Child by 
Custodial Parent.  Remember that one?  And for AOTC, we’re just 
asking about the existence of Form 1098T.  and that is it, because 
we know the new tax forms that we have revised over the years, 
what you have in your software already covers a lot of the 
eligibility requirements.   
 
And then the very last section I mentioned to you, has a credit 
eligibility certification question and what it says is, “Do you certify 
that all of the answers on this Form 8867 are, to the best of your 
knowledge, true, complete, and correct?”  

 
 

So, the form is substantially changed.  The four due diligence 
requirements have really not changed.  They’ve just been expanded 
to the other two credits.   
 
Now, we’ve been talking a lot about the Form 8867 requirement, 
so let’s talk a little about the other requirements.  The second 
requirement is completing the worksheets that apply to each of the 
credits. And as we talked about in the video, you can use the forms 
that IRS has in our- in our instructions, in our publications.  You 
can use the worksheets that you have in your software.  You can 
create your own worksheets.  But the important thing is that you 
actually use them and you complete them.  Do not bypass them 
because using the worksheets helps you.   
 
 



Your ue Diligence Requirements-What’s New for you in 2017 
 

 

  Page 9 of 22 
 

Um, you know, the refundable credits are very complex.  Every 
single one of ‘em has different limitations, right?  I can’t remember 
it.  Um, so the worksheets are very helpful.  There is no uniform 
definition of anything, right?  And just because you might have a 
client who’s eligible for one credit, it doesn’t mean they’re 
necessarily gonna be eligible for another one.   
 
The worksheets actually help you keep um, the rules straight.  It 
helps you make sure clients who don’t qualify for a credit don’t get 
it and you give it to those who do qualify.  So, they’re very 
important.   
 
So, now let’s talk about the knowledge requirement.   
Now, this is where you come across those sticky issues where your 
client may not pass the smell test, right?  Where you have to figure 
out where all the information they gave to you is complete, correct, 
and consistent and this is the toughest requirement.   
 
 
Now, the fact that we’re in New Orleans- you know, I went down 
to Bourbon Street and took a walk around because I heard that they 
had a potion for everything that you could possibly want to 
enhance all kinds of abilities, but I could not find a potion that 
would help you with the knowledge requirement and that smell 
test.  So, I was unsuccessful.  So, sorry.  So, there’s no magic 
potion.  
 
This is where your experience, your training and your instincts 
have to kick in.  You apply the knowledge requirement by using a 
common sense standard, your training, your professional 
experience, and you use all that to evaluate the information that 
your client gives to you.   
 
 
You also use the information you know about your clients, about 
their occupations, about the employers in- in your area and also 
about what they had on their tax return last year versus what you’re 
seeing this year, right?  
 
 So, applying that process is gonna help you identify questions that 
you need to ask, but you really do need to come up with an 
interview process. but you have to keep in mind that each of your 
clients’ situation is unique, right?  You might ask one question and 
it’s gonna take you down a road that you maybe never though you 
would go down and you have to be able to adapt your questions to 
cover what you need to ask to make sure everything makes sense 
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and you’re preparing an accurate return.   I can’t possibly give you 
a list of questions.  You’re gonna have to adapt and use that 
experience and knowledge.   
 
 
Now, through the years we’ve come across um, continuing errors 
um, with refundable credits, um, today we’re gonna cover a few 
examples of it, but again, we have another video coming up where 
our preparer team in getting’ ready for next tax season is looking at 
the common errors that they know about and what they’re gonna 
have to emphasize in their training this coming year. 

 
 
[Video runs from 0:25:32 to 0:29:54] 
 
Boss: Matt, I had told you that the due diligence requirement that I’m 

most concerned with is the knowledge requirement.  Let’s talk 
about how to work through those sticky situations when client 
information may not meet our standards and when we might need 
to ask more questions to get it right. 

 
[0:26:00 
 
Matt: You know, I was looking at IRS’s EITC Central and I think they 

have some really good information we could use as a starting 
point. 

 
Boss:   Good idea.  What did you learn from EITC Central? 
 
Matt: Well, for starters, we need to be sure to apply a common sense 

standard to all client information and use information we already 
know about our clients. Then, if the facts do not add up, we should 
determine what questions we’re going to ask our clients to clear up 
any incomplete or inconsistent information. 

 
Boss: We’ll set up some training materials for the rest of our preparers 

with examples to show them what they need to do, but you know 
we will never be able to train them on every single situation they 
may encounter.   

 
Matt: Well, we can use some of the examples on EITC Central and don’t 

forget we need to train our preparers that when they ask these 
questions, they need to record both the questions and the answers. 

 
Boss: Our preparers need to be sure that the answers they get to their 

questions address their concerns.  
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  I want them to understand that if they still haven’t heard what they 

need to hear to be confident in their decision about eligibility for 
the credits, they should continue to ask open-ended questions until 
they’re satisfied that they’re preparing an accurate return.  You 
know, we should also go over the most common errors for each 
credit with our team.   

 
Matt: Well, for EITC, I know we need to ensure our clients who are 

claiming a child meet both the residency and relationship 
requirements.  Do you recall the Smiths?  They were separated and 
both wanted to claim their son and Head of Household file status.  
We know that John had all the documentation to show that the son 
lived with him for well over ten months.  Sally, on the other hand, 
wanted to claim the son. She had all that trouble with her hair salon 
business too and didn’t want to report any expenses.   

 
Boss: That did raise a red flag.  Hey, we should use that as an example of 

how we got those clients to file accurate returns in our training.  
We also know that ITIN’s are strongly tied to CTC eligibility 
problems.   

 
 

We need to ensure that clients are only claiming the child if their 
income is below the limit, the child is under the age of 17, and the 
child is a citizen, national, or resident of the United States.  To be 
treated as a resident, the child needs to meet the substantial 
presence test which generally means the child must have lived in 
the U.S. for over half the year or 183 days during the tax year. 

 
Matt: Well, we actually have to document that in Part One of Schedule 

8812, Child Tax Credit. 
 
Boss: There’s also been a recent change in the process for getting an 

ITIN.  We need to make sure our clients know that they have to 
include original documents such as passports and birth certificates 
or certified copies from the issuing agency when they apply for an 
ITIN.  The IRS isn’t accepting notarized copies of documents.  Do 
we want to address that ITIN’s start to expire in 2016? 

 
Matt: I’ll put that in our training materials along with the qualification 

for claiming the Child Tax Credit and the Additional Child Tax 
Credit. 
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Boss: We do have a lot of clients who have college age students. Let’s 
discuss what we might have to brush up on to meet due diligence 
for AOTC. 

 
Matt: So, these are the rules:  Our clients must have a Form 1098T with 

the EIN of the school they attended.  The school must qualify and 
the education expenses must qualify too.  

 
Boss: The qualifications are pretty straight forward and if they haven’t 

qualified for AOTC in the past, we have been able to give them 
other education benefits they qualify for.  Let’s talk about the 
pitfalls for AOTC.  We need to ensure that our clients only took 
the credit for three years in the past since four is the limit.  We also 
need to make sure that the students attended at least half time and 
last, we need to make sure we’re not taking more than one tax 
benefit for the same expenses and student. 

 
Matt:   Got it.  I have it all written down. 
 
 
[Video ends at 0:29:56]  
 
 
Lynne: Okay, last but not least, is the recordkeeping requirement and we 

already talked about all these things we have listed on- on this slide 
that you need to keep, the 8867, the worksheets, the record of who 
gave you the information, when and how, um, the documents that 
your clients provided to you that you relied upon and the record of 
the additional questions and the answers you got.   
 
Now, recordkeeping seems really straight forward, right?  [laughs] 
No.  It can get really tricky, right?  So, let’s take an example.  A 
client brings you birth certificates and you look at them to 
determine that your client is actually the parent of the child that 
they’re claiming for EITC.  Do you need to keep a copy of that 
birth certificate?  Yes or no?  Yes, because you used it to verify an 
eligibility requirement for EITC and CTC.   

 
 
How ‘bout if you just ask the question, “Do you have a birth 
certificate with you on it?”  Do you need to get the birth 
certificate?  No, but you have to document the question and the 
answer, okay?  Okay, how ‘bout this?  You have a client who’s 
self- employed and they come in with a big box of records.  
You’ve- you’ve never seen that, right?  [laughs] Of course, we 
have. Um, but lucky for you, they actually brought in a piece of 
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paper where they have their income and all their expenses 
summarized for you.  Do you need to scan all those records?  No.  
What do you need to keep?  You need to keep a copy of that 
summary that they gave to you, right?  Very good.   
 
 
For the additional inquiries that you make, I can’t emphasize it 
enough, please make sure that you document all your questions 
and the answers that you get and you can keep that electronically 
in the software. Most of your software now has the ability for you 
to do that, you know, throughout the whole process or if you like 
the old fashioned way and you jot it down on paper, keep it or you 
can even scan it if you want to convert it to an electronic format.  
Doesn’t matter how you keep the records, just keep them.   
 
 
Now, there’s been a lot of seminars about security, right?  
Everything going on with identity theft, all of that?  So, you need 
to make sure you keep your records in a safe and secure place, 
make sure you have backups in a equally safe and secure place and 
you have to keep those records for three years depending on the 
situation that we have listed here on the slide.  However, generally 
if it’s a timely filed return that’s gonna be three years from the due 
date of the return and that’s all you need to worry about.   
 
So, let’s talk a little it about common due diligence errors that we 
see.  Like I said, we don’t anticipate that we’re gonna see anything 
different for CTC and AOTC that we haven’t seen for EITC.  So, 
what have preparers missed in their due diligence requirements?  
It’s not meeting the knowledge requirement.  That’s the number 
one error that we see.  Where a preparer is not recognizing when 
the information that they get from their client is inconsistent or 
incomplete or they’re not applying that common sense standard.  If 
you’ve been preparing taxes for years, you have a good idea where 
the problem areas are and where you need to focus. 
 
 
But if any of you have new preparers in your office, you need to 
train them.  You need to warn them and teach them how they need 
to address those areas.  Now, we see preparers, you know, not 
asking those additional questions or not documenting the fact that 
they do.  So, you’re probably again, tired of me hearing it, but ask 
the questions and document.   
 
Now if a revenue agent happens to come to your office- hopefully 
not, um and they see that you have one situation where you have 
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not kept the records but it’s been your normal practice to keep 
records for every other case that they look at, they’re not gonna 
penalize you for that.  They’re looking at your normal office 
practices.  
 
If you use professional software, um, it’s gonna include the Form 
8867, right?  So, you’re not gonna have a problem with that. 
 
 
But where we see that problem is on paper returns- I mentioned 
where you give the return to your client to take home and send in 
yourself- but we also see preparers not using professional software.  
They’re using the do-it-yourself software that’s for people to 
prepare their own returns.  Those- that software does not have a 
Form 8867 in it and it does not have a space for you to keep your 
notes.  So, never do that.   
 
Now, there’s penalties associated with due diligences and now 
they’re big, scary bucks since it’s been expanded.  If you fail to 
comply with the due diligence requirements, now for EITC, CTC, 
and AOTC, the IRS can assert a $510.00 penalty against you,  
 
 
or your employer for each failure, for each credit, on each return. 
and the $510.00 penalty is now indexed for inflation. It continues 
to go up and there’s no limit on the amount of penalties you and 
your employer can get.  So, lets just imagine. you get a due 
diligence audit.  The examiner looks at 25 of your returns and all 
of them had EITC, CTC, AOTC on ‘em. and they find out that you 
were not diligent in 20 of ‘em.  What are we talking about? We’re 
talking about $510.00 times 20 for EITC.  $510.00 times 20 for 
CTC. $510.00 times 20 for AOTC, for a grand total of $30,600.00.  
That’s $1530.00 per return.  So, that is significant.  
 
 
In fact, if you’re an employer and the examiner finds you didn’t 
have appropriate procedures in your office, you could be fined that 
$30,600.00.  Now, we handle the missing due diligence 
requirement of not having the Form 8867 actually through the 
mail.  You, unfortunately, don’t get a revenue agent to come visit 
you.  Um, we will have giving you a warning letter or you will 
have received an electronic alert about the failure to attach the 
form. If there are a number of returns that don’t have the form 
attached, we will send you a letter proposing the penalty. Um, it 
doesn’t go through the normal audit process, but you do get your 
appeal rights for that.   
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So, if you do employ paid preparers, as I just mentioned, as an 
employer you can be penalized under certain circumstances, so you 
need to be familiar with the- what those circumstances are and you 
need to protect yourself by developing office procedures to make 
sure your whole office has good due diligence um, practices.  
 
So, I have a few tips for you on how you can accomplish that. If 
you have office procedures, review them and update ‘em every 
year, this year especially because of the expansion of due 
diligence.  If you haven’t put procedures into place, now is the 
time to do it.  You need to review the procedures and your 
expectations with your employees. 
 
 
You know, conduct sanity checks and make sure they really 
understand what you’ve told them, um, whether they’re 
comprehending what your expectations are, and what the practices 
and procedures are, and put ‘em in writing, for sure.   
 
I also strongly advise you to actually conduct due diligence 
training with all your preparers um, and IRS has many materials on 
EITC Central like we mention in the video and we’ll give you that 
link.  You also need to test your employees’ understanding um, of 
the law and the requirements that you have in your office.  and 
then lastly, conduct quality checks on a recurring basis.  You 
should be making sure that your preparers are preparing good 
returns and they’re following the practices that you have in place.   
 
So, due diligence can be good for you and your practice, um, but it 
does have an impact on your clients as well. 
 
Now, the PATH Act actually made some major changes.  The way 
um, accuracy related penalties are computed has changed.  If your 
client has to repay a credit, plus the interest, they could have a 
penalty as well.  Now, there is an existing erroneous claim penalty, 
a 20 percent penalty, um, that’s been expanded to earned income 
tax credit now. It didn’t use to apply to it, but that can apply to 
those three credits. and there’s a new standard for that penalty for 
an exception which is a little bit less than what it was, but- so it’s 
reasonable cause.   
 
So, you know, I mentioned before, I hope- and I saw that a lot of 
you got to attend our other seminar where we did talk about the 
actual tax law changes, but let me just quickly tell you what some 
of ‘em were.   
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For earned income tax credit, you probably had clients who’ve had 
it disallowed in prior years and they had to recertify - file that 
Form 8862, remember?  Now, that is for CTC and AOTC as well.  
Earned income tax credit had a two and ten year ban, now CTC 
and AOTC do and IRS has the authority to just reject your return if 
the 8862 is not attached um, and a person has to recertify for those 
three credits or you know, if it’s paper we’ll- we’ll disallow the 
credit and send you a notice about it.  We’re revising the Form 
8862 and we’re trying to make it as simple as prof-possible and 
improve it just like we did with uh, the form that I’ve already 
talked about.  
 
 
Now, let’s look at the very last video where a revenue agent 
actually visits a preparer’s office and I want you to enjoy our 
preparer’s expressions. 
 
 
 

 
Revenue Agent: Hello, Mr. Monroe. 
 
Mr. Monroe:  Hello. 
    
Revenue Agent: I’m Revenue Agent Jones from the Internal Revenue Service. 
 
Mr. Monroe:  By all means, have a seat. 
    
Revenue Agent: You can call me Paula.  We set up this appointment to talk about 

your preparer due diligence practices. 
 
Mr. Monroe: Alright. Well uh, you can call me Steve, but I still don’t understand 

why you are talking to me. 
    
Revenue Agent: Steve, we have tried to reach you before to make you aware of 

some problem areas on client returns you’ve submitted to the IRS.   
 
 

Why I’m here today is to talk with you about your refundable 
credits due diligence.  We want to see if we can help you improve 
the quality of your returns. 

 
Mr. Monroe:  Yeah.  Well, it feels like you’re harassing me is what it feels like.   
    



Your ue Diligence Requirements-What’s New for you in 2017 
 

 

  Page 17 of 22 
 

Revenue Agent: Let me explain.  We consider preparers our partners in helping 
with our voluntary tax system.  That’s why we want to give you 
every opportunity to be successful in getting your clients the 
refundable credits they deserve, but we also have the responsibility 
to ensure that you are meeting your due diligence and that your 
clients are truly eligible for the credits. 

 
Mr. Monroe: So, you’re here because I didn’t answer your letters?  The letters 

didn’t tell me that I needed to.  So, why me? 
    
Revenue Agent: There is no requirement to respond to the IRS when you receive 

one of our preparer letters unless we specifically ask you to 
respond.   

 
 

We want you to focus on your training and education policies for 
yourself and your employees to ensure you understand and practice 
refundable credits due diligence. 

 
Mr. Monroe: I’d really like to understand more about your due diligence 

program. 
    
Revenue Agent: We have a tiered approach in how we interact with paid preparers.  

What we hope is that we can change behavior with outreach and 
education through letters first and leave the more intrusive 
treatments to those paid preparers who don’t change their behavior. 

 
Mr. Monroe: Okay, so I really didn’t pay that much attention to the letters you 

sent.  I thought I was doing all I really needed to do to be diligent. 
    
Revenue Agent: It’s not a good idea to ignore any letter you receive from us.  We 

send letters when we see that the same preparer is preparing 
refundable credit returns that have a high likelihood of error. We’ll 
send a letter focused on the particular area or areas of error so you 
know where to concentrate on improving. 

 
 
   Don’t ignore the content of the letter. 
 
Mr. Monroe:  Okay, I guess I didn’t really understand. 
    
Revenue Agent: You can always contact us to ask questions.  We do provide an e-

mail address on the letters to give you an opportunity to respond if 
you want.  If you do respond by e-mail, please do not send us any 
sensitive information like your clients’ names and SSN’s.  
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Mr. Monroe:  What’s the purpose of this meeting today then?  
    
Revenue Agent: This is what we call a knock and talk visit.  We do them before the 

filing season begins to discuss refundable credits due diligence 
requirements and your office procedures.  So that you can make 
changes and be ready when the new filing season begins.  We 
don’t want to have you saddled with penalties if we can help it. 

 
Mr. Monroe: I certainly don’t want any penalties.  Before we talk about my 

procedures though can you tell me a little bit more about these 
other approaches you might take?  

 
    
Revenue Agent: If a preparer ignores our education efforts and we see a continuing 

trend of questionable returns, we may set up an audit visit.  During 
the visit, we’ll review refundable credit returns to see if due 
diligence is being met.  The due diligence audit can result in 
substantial penalties, even higher now that we’re talking about a 
penalty for each of the three refundable credits that have the 
special due diligence requirement.  The IRS may audit your 
clients’ refundable credit returns too.  

 
Mr. Monroe: Wow, I- that - that could put me out of business.  Should I watch 

out for any more penalties? 
    
Revenue Agent: The IRS may also take additional actions against return preparers 

who continue to file questionable claims or file false returns after 
the preparer has already been penalized during a due diligence 
audit. 

 
 
   These additional actions can be as severe as barring the preparers 

from preparing returns or referring the preparer for criminal 
investigation.  

 
Mr. Monroe: Okay, you’ve convinced me I may need to be more diligent.  Let’s 

talk about what I can do to stay out of trouble.   
    
Revenue Agent: Okay, let’s work together.  Tell me about when you are first 

meeting with your clients. 
 
 
Lynne: Like that one?  Yeah.  [laughs]  So, now that the due diligence 

requirements are extended to CTC and AOTC, we’re gonna have a 
preparer strategy that mirrors what we already had in existence for 
EITC and you know, we call it our focused and tiered approach. 
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and I hope you got from the video that you know, we start out with 
warning letters um, with education. 

 
 
   You know, we prefer that you just voluntarily improve your due 

diligence so we don’t have to do anything else. Um, but we will 
monitor the returns that you prepare.  You know, talking about the 
letters, IRS has lots a letters when it comes to our preparer 
strategy. We have the 5025 series where we tell you the specific 
area that perhaps you need to improve on, qualifying child, 
Schedule C’s, or a combination of both.  Um, this fall we’re gonna 
be sending out letters about CTC and AOTC.  I already talked to 
you about the letter and the e-alert if the Form 8867’s not attached 
and during the filing season we have a letter that we send out to 
new and experienced preparers who seem to continue with not 
meeting their due diligence requirements. 

 
 
  We visit preparers just like we mentioned um, in the video, our 

knock and talk visit where we just try to educate on due diligence 
requirements, how to improve your office practices, and no 
penalties come out of that visit, but um, it could escalate into a true 
due diligence audit where penalties can result. 
 
We call preparers as well and it’s not a scam.  The only thing that 
we ask is that you improve your due diligence.  That’s the only 
thing we’re gonna be asking for and, like I said, we continue to 
monitor the returns that you prepare.  So, um, you know as a heads 
up, IRS recently announced that in making contacts with um, your 
individual clients, they won’t do that over the phone.  IRS will 
continue to contact preparers over the phone. That’s an exception.   

 
So, here are your due diligence must do’s. Make sure you know the 
law and apply your knowledge. Ask all the right questions so that 
you know that you’re gonna be completing an accurate return. Get 
all the facts you need to. Document as you go, all those questions 
and answers, and keep your records.  And I talked to you about the 
help that IRS can provide. We have an outstanding Tax 
Professionals page on EITC.IRS.gov where we have information 
about the three credits requirements, tips and tools about 
interviewing, avoiding the common errors, frequently asked 
questions. We have interactive training materials. These 
presentations that we’ve recorded, you can access there.  You can 
get continuing education credits from that.  We have a Hot Topics, 
where we keep you updated on everything important that’s going 
on. 



Your ue Diligence Requirements-What’s New for you in 2017 
 

 

  Page 20 of 22 
 

 
 

And I have one very important reminder. This year, make sure that 
the PTIN’s that you have in your software for yourself and all your 
preparers are accurate. And if you have any questions you can 
contact us at  Program@IRS.gov.  Thank you very much for your 
attention and go out there and good luck this filing season. 

 
[End of Audio] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:EITCProgram@IRS.gov
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Glossary 

American Opportunity Tax Credit (AOTC) -  American Opportunity Tax Credit is a 
credit for qualified education expenses paid for an eligible student for the first four years 
of higher education. 

Earned Income Tax Credit (EITC) - The Earned Income Tax Credit, EITC or EIC, is a 
benefit for working people with low to moderate income. To qualify, you must meet 
certain requirements and file a tax return, even if you do not owe any tax or are not 
required to file. EITC reduces the amount of tax you owe and may give you a refund. 

Child Tax Credit (CTC) - The Child Tax Credit is an important tax credit that may be 
worth as much as $1,000 per qualifying child depending upon your income. Here are 10 
important facts from the IRS about this credit and how it may benefit your family. 

PATH ACT- The 2015 PATH Act extended the due diligence requirements from EITC, 
Earned Income Tax Credit, to both the CTC, Child Tax Credit, and the AOTC, American 
Opportunity Tax Credit. These requirements focus on accurately determining your 
client’s eligibility for and the amount of each credit. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Your ue Diligence Requirements-What’s New for you in 2017 
 

 

  Page 22 of 22 
 

Index 

A 
American Opportunity Tax Credit, 2-6, 8, 12-14, 16, 18-19 

C 
Child Tax Credit, 2, 4-6, 8, 11-14, 16, 18-19 

E 
Earned Income Tax Credit, 1-5, 8, 10-16, 18-19 

 

I 
Installment Agreement, 2, 6-8, 10 

 

P 
Path Act, 15 

 
 


