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CDP Balancing Test: Advocating for your client before the  
IRS Office of Appeals in Collection Due Process Hearings 

(edited transcript) 
 
Jill MacNabb: Thank you, everybody, for coming to our presentation today. We are from 

the Taxpayer Advocate Service. You may know our office is created by 
statute; it is section 7803C of the Internal Revenue Code that creates our 
office. The National Taxpayer Advocate is Nina Olson, and she is required 
by statute to report to Congress two times each year, once on June 30th and 
once on December 31st. In her December 31st report to Congress, she is 
required to include a summary of at least 20 of the most serious problems 
encountered by taxpayers, and CDP (Collection Due Process) routinely 
appears in those annual reports to Congress, and most recently in the 2013 
and 2014 reports. So, if you are interested, those reports contain a wealth 
of information. 

 
Susan Morgenstern: They are available on the Taxpayer Advocate Service website. At the end 

of our presentation today, we will give you those Internet addresses. 
 
Jill MacNabb: Right, okay, so just getting started, I know that many of you in the room 

have been practicing for a long time and even before 1998 when we had 
the IRS Restructuring and Reform Act. You will recall that before 1998, 
there were actually no safeguards in place before the IRS took a taxpayer’s 
property. It was with the passage of RRA ’98 that we had Collection Due 
Process (CDP) hearings that were established under Code section 6320 
and section 6330. 

 
 Basically, these CDP hearings provide the taxpayer with an independent 

review of the IRS Office of Appeals of the decision to file a Notice of 
Federal Tax Lien or to take a levy action. [Section] 6320 provides for a 
hearing with respect to lien filings; [section] 6330 provides for a hearing 
with respect to levies. Even though these are different code sections for 
liens and levies, the manner in with the CDP hearing is conducted is the 
same, and you can find the rules for that spelled out in Code section 6330. 

 
 Today, we are going to focus on your practice before IRS Appeals and 

what you can do to assist your client at that phase of the proceedings. But 
it is important to note that there is also judicial review of the Appeals 
determination and there are several issues related to CDP hearings at the 
litigation level, such as the standard of review and the admissibility of 
evidence, and those issues can be affected by what happens at the 
administrative level. 

 
 Speaking of litigation, just so you won’t be confused by some of the cases 

that we talk about later: before 2006, U.S. District Courts could hear some 
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CDP hearings, but now all the CDP hearings are conducted by the U.S. 
Tax Court. 

 
Susan Morgenstern: The appeals of those hearings. 
 
Jill MacNabb: The appeals of those, yes, thank you. Okay, so let’s talk for a minute about 

how a CDP case unfolds. The IRS is required to send a notice within five 
days of a lien filing notifying the taxpayer of the existence of the lien and 
the right to an administrative hearing. Prior to levying, the IRS must notify 
the taxpayer of the right to the hearing. 

 
 So, when it comes to levies, your client might receive more than one 

notice that the IRS is proposing to levy, so you need to read that letter 
carefully to make sure that you respond to the form that contains 
notification of your right to the hearing. 

 
Susan Morgenstern: I know that the letter has been revised, so this is a lesson: make sure you 

read to the end of the letter, because the information about the Collection 
Due Process hearing is actually contained at the end to the letter, and it 
directs you to complete (or the taxpayer to complete) Form 12153 in order 
to request that CDP hearing. 

 
Jill MacNabb: Right, and sometimes the form is actually enclosed with the letter, so you 

will know if that is the case. In any event, you must receive this notice of 
the intent to levy or the Notice of the Federal Tax Lien, and then the 
taxpayer has 30 days to request a hearing. Appeals (IRS Appeals) then 
conducts the hearing and then issues a notice of determination, which is 
reviewable by the tax court. 

 
 Now, that notice of determination is important and we will talk about that 

later in the presentation. Just so you will know, the IRS is generally 
required to suspend levy actions during the CDP hearing process and 
that’s statutory. It’s section 6330(e)(1). There are exceptions to the rules, 
such as where collection of the tax is in jeopardy, but generally, levy 
action will be suspended. 
   

 The taxpayer must make the request for the CDP hearing in writing within 
30 days of the date that the notice was sent, and this is done by filling out 
Form 12153, Request for a Collection Due Process or Equivalent 
Hearing. The request has to include the taxpayer’s reasons for requiring 
the hearing, so there has to be an explanation there. Although, the 
regulations do allow a taxpayer to go back and cure that request, as long as 
the request itself was timely filed.  

 
 If the taxpayer misses the 30-day deadline, it is still possible to qualify for 

an equivalent hearing, and this is provided for in the section 6320 and 
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section 6330 regulations. An equivalent hearing is similar to a CDP 
hearing, but it does not carry the right of judicial review, so taxpayers 
have one year to request this equivalent hearing. 

 
 We also wanted to call to your attention that taxpayers may request a face-

to-face hearing, which, however, is not guaranteed. But if your case 
involves compelling facts that you think are best explained in person, then 
you might want to seriously consider requesting a face-to-face hearing. 
You should also be aware that the IRS has a few offices that are setup for 
video conferencing, so your hearing could be virtual, too. 

 
 In all of this, obviously, the role of the appeals officer is very important. 

Whether the person who conducts the hearing is called an appeals officer 
or a settlement officer, the same rules apply. I’ll use those terms 
interchangeably – settlement officer and appeals officer – but a settlement 
officer is usually assigned to Appeals collection cases and is typically a 
former revenue officer. 

 
 But, in any event, section 6320(b)3 requires that a CDP hearing has to be 

conducted by an impartial appeals officer, which means that that appeals 
officer has to have had no prior involvement with the liability in question. 
In that Moosally case… we wanted to tell you what happened there 
because it illustrates this concept. 

 
 The taxpayer in Moosally submitted an Offer in Compromise seeking to 

compromise his tax liabilities, and this offer was rejected and so he 
appealed that decision. Okay, that is not a CDP hearing, and Appeals 
assigned a settlement officer to that case, who began working the case and 
requesting updated financial information from the taxpayer in evaluating 
the various documents and forms in connection with that rejected OIC. 

 
 While that OIC case was still in Appeals, the taxpayer was sent a Notice 

of Federal Tax Lien for the same tax liabilities covered in that OIC. He 
requested a CDP hearing and a different settlement officer was assigned to 
the CDP case, but then the CDP case was reassigned back to the 
settlement officer who was conducting the OIC case. 

 
 The settlement officer then issued her notice of determination (because she 

now had both of them). She sustained the filing of the Federal Tax Lien 
and rejection of the OIC, so the taxpayer filed a petition in tax court, and 
one of the arguments was that the settlement officer was not an impartial 
appeals officer. 

 
 And the IRS argued that the settlement officer’s involvement in that first 

OIC (in evaluating the OIC) was actually current involvement with the 
case, not prior involvement, because when the CDP case had been 
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assigned to that settlement officer, she had not made a determination in 
that first OIC case. So, according to the IRS, there had been no prior 
involvement. 

 
 Well, the tax court ruled that review of the OIC prior to the CDP hearing 

was prior involvement and that was prohibited. So, you can see how a 
provision or a policy that is intended to provide efficiency… you have to 
watch and make sure that that efficiency isn’t being gained at the expense 
of your client’s rights, in this case, to an impartial appeals officer. 

 
 The second thing is that ex parte communications are prohibited. This 

means that there generally cannot be any communication between the 
appeals officer and an IRS employee of a different function without the 
taxpayer or the taxpayer’s representative being given the opportunity to 
participate in that conversation. So, these are the ground rules that apply in 
these hearings. So, what actually happens in the CDP hearing? 

 
Susan Morgenstern: Well, the appeals officer is required to consider what is called the “big 

three.” These big three are: verification that the applicable law or 
administrative procedures have been met; determining what issues can be 
raised under 6330(c)(2); and finally, doing the balancing test, which is 
whether the proposed collection action balances the need for efficient 
collection of taxes with a taxpayer’s legitimate concern that the collection 
action be no more intrusive than necessary. 

 
 So, the first of these is the verification of law and procedure, and 

information on this can be found in the statute at Internal Revenue Code 
section 6330(c)(1). What is important about this first section is the 
imperative word “shall;” that the appeals officer shall make certain 
verifications during the hearing. The first of these is to make sure that the 
collection statute end date is calculated correctly and that the assessment 
statute end date is calculated correctly. 

 
 The appeals officer is also required to determine that the tax has been 

validly assessed, meaning that the notice of deficiency has actually been 
issued to the taxpayer. And the reason for that, we will see shortly. But 
just because the appeals officer is doing this doesn’t mean that you get to 
skate through on this because your job is also to make sure that these 
requirements have been met. 

 
 You can determine the assessment statute end date; you can determine the 

collection statute end date; and you can determine whether the notice of 
deficiency was properly issued to the taxpayer. Similarly, you can also 
determine another one of the requirements, which is that the notice of 
intent to levy or the Notice of Federal Tax Lien was properly issued to 
your taxpayer. 
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The reason you want to make these inquiries and ascertain this 
information prior to the hearing is because you can make those statements 
with regard to these items, if you disagree with them, at the Collection 
Due Process hearing. And if, for example, the collection statute end date 
has passed, after the appeals officer opens the hearing, you can say, “By 
the way, you are trying to collect a tax that has expired,” and that may 
resolve the issue right then and there. 
 
In the alternative, if there is a dispute over one of these items, you should 
be sure to document the record. We are going to be talking… Jill started 
talking about the administrative record. We will be talking a lot about the 
administrative record, and we have already talked about some court cases. 
We will be discussing other court cases and throughout our discussion, 
you will see why the administrative record is so important. 
 
Every chance you have to document the administrative record, you should 
seize that chance to document the administrative record. By “document,” I 
mean certainly make sure the appeals officer is taking notes, but that 
doesn’t preclude you from coming to the hearing with a memo or from 
following up from the hearing with a memo to the appeals officer, making 
sure that your position is contained in the administrative record. 
 
A case that looks at this issue of sufficiency of verification of law and 
procedure is a tax court case from 2008. This is the slide – Hoyle versus 
Commissioner. The appeals officer determined that in the file there was a 
notice (statutory notice of deficiency). So, there is the tax court looking 
through the administrative record and saying, “Well, I don’t know.” The 
tax court said, “We are going to send this case back down to Appeals, so 
that the appeals officer can explain to us how it is they reached the 
determination that the taxpayer had in fact received the notice of 
deficiency.” 

 
Jill MacNabb:  Right, or even that it had been sent. 
 
Susan Morgenstern: Right, that it had been properly sent. So, this prolonged the collection 

process and, ultimately, the resolution of the case. So, the second issue 
that we alluded to was that of 6330(c)(2), which is the scope of what the 
taxpayer may raise at the Collection Due Process hearing. There are 
generally two groups of cases. The first are those that relate to the unpaid 
tax or the proposed levy, Notice of Federal Tax Lien, and issues that relate 
to the underlying liability. 

 
 A taxpayer may raise any issue related to the unpaid tax, and this would 

include spousal defenses (for instance, a request for innocent spouse 
relief). They can challenge the appropriateness of the collection action and 
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the taxpayer can propose collection alternatives, and these can include an 
Offer in Compromise, an installment agreement, currently not collectable 
status, and all of this is provided for in section 6330(c)(2)(A). 

 
 There are instances where the taxpayer may challenge the underlying 

liability by challenging the existence of a tax liability or the amount of the 
underlying tax liability. If the person did not receive a statutory notice of 
deficiency for that liability or did not otherwise have an opportunity to 
dispute such liability… and we are going to talk about this word 
“opportunity” because the statute says opportunity, not that they, in fact, 
went ahead and challenged the liability. So, if the taxpayer did receive the 
notice of deficiency or other notice that gave the opportunity to challenge 
the assessment administratively, the taxpayer cannot then turn around and 
say, “But wait, I’m at my CDP hearing, I want to do it again.” That’s not 
allowed under the rules, but if the liability was self-assessed, then the 
taxpayer may challenge the underlying liability at the CDP hearing. 

 
 At this point, you know, you are sort of sitting back in your chair and you 

are thinking, “I better make sure I have a good conversation with my 
client” and interview your client thoroughly. You want to know what they 
got and maybe they did not get the notice of deficiency, or maybe they did 
get the notice of deficiency and threw it out. 

 
 It is important to know what happened with regard to the notice. Any 

communication and correspondence between the IRS and your client, and 
your client to the IRS, are very important. And at this point, it would also 
be helpful to get an account transcript to show what actually has occurred 
on the account.  

 
So, this principle of what can you raise at the CDP hearing was illustrated 
in this case called Morgan, which is on the slide. It was a 2011 tax court 
case. What happened in Morgan was the taxpayer received a Letter 1153, 
which is the one that proposes the Trust Fund Recovery Penalty 
assessment. In response to this letter, the taxpayer wrote a protest letter to 
IRS, and after reviewing the letter, the appeals officer said, “Well, you are 
still liable for this penalty.” Then came the CDP hearing, and the taxpayer 
lost at the CDP hearing, and then the taxpayer went to court. 

 
 In court, the taxpayer argued, “But hey, wait, I want to argue about the 

underlying liability here,” and the court said, “No, you had the 
opportunity.” Remember, I said “opportunity.” “You had the opportunity 
to dispute the assessment.” And, in fact, with Mr. Morgan that did happen. 
He did dispute the underlying liability and that foreclosed any subsequent 
opportunity to argue about the liability in the CDP context.  

 
 Then, there is the third element of this CDP analysis. 
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Jill MacNabb: Right, well, this is the last of the big three things that has to be done in the 

CDP hearing. It is Code section 6330(c)(3)(C) that requires the appeals 
officer to consider whether the proposed collection action balances the 
need for the efficient collection of taxes with the legitimate concern of the 
taxpayer that any collection action be no more intrusive than necessary. 

 
So, we see with this provision that Congress really intended the IRS to 
provide meaningful Collection Due Process hearings to taxpayers. This 
balancing test is central to a CDP hearing because it instills a genuine 
notion of fairness into the process by taking into account the perspective 
of the taxpayer, so this is critical. We want to talk about now some cases 
that deal with this aspect of the CDP hearing. 
 
You may have come across some of the things that happened in these 
cases, and we want to tell you about them because we think it might help 
you in building your cases. At the administrative level, that may be useful 
in litigation because the administrative record is what it is all about, as we 
will see. 
 
We have to say, though, that most cases that are decided by the courts are 
found in favor of the IRS, so the IRS usually wins these cases, and that is 
true even where the appeals officer has used just a pro forma statement 
that the balancing test was carried out. There is generally little scrutiny by 
the courts or in-depth review, if any, on the part of most courts about 
whether Appeals really carried out this balancing test. 
 
We believe that this result is largely due to the standard of review that 
applies in tax court cases. It is called the Abuse of Discretion Standard, 
and under this Abuse of Discretion Standard, the tax court must give 
deference to the IRS Appeals determination unless it finds that that 
determination is arbitrary, capricious, clearly unlawful, or without sound 
basis in fact or law. That is a very high standard. It is very difficult to 
show. 
 
Now, that Abuse of Discretion Standard is consistent with another 
principle that courts should not be in the business of second-guessing the 
day-to-day government management. So, courts only overrule the IRS 
CDP determinations where there are clear abuses. 
 
However, in a few opinions, the courts applied scrutiny to the performance 
of the balancing test and sought to determine whether the IRS really 
engaged in the proper analysis of the test. We want to tell you about those 
cases. 
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One of these was a case called Mesa Oil versus United States, and it was 
actually decided in 2000 by the district court here in Colorado. The court 
held that the balancing test had not been properly conducted by the IRS 
because the appeals officer’s determination letter lacked any description of 
the analysis that had been performed. 
 
The court rejected this blank recitation that the balancing test had been 
performed. It deemed the entire appeals record insufficient for judicial 
review and remanded the case to Appeals. 

 
Susan Morgenstern: So, remember when we were talking about what happens at a hearing? 

One of the things we talked about was that the administrative and 
procedural requirements are being met, and here we have an example 
where they were not met. It would be interesting to go back and look at the 
administrative record and see what was in there. What had the taxpayer 
presented to indicate whether or not these administrative proceedings, 
protections were — 

 
Jill MacNabb: Right, exactly. If there had been something in the record that would have 

refuted just this blank statement, you know, “Yes, I did the balancing 
test.” So, if you, for example, were in charge of the administrative 
proceeding and you made sure that you had something in the record so 
that a judge looking at it would say, “Clearly the balancing test was not 
undertaken because there are all these things that were not taken into 
account.” So, that is the way in which what happens at the administrative 
level that you are in charge of bleeds over into litigation, which you may 
not be involved in. 

 
 There is a second case on this. It is called the Lofgren Trucking Case. It is 

from 2007 out of Minnesota. Here, the court noted again that the appeals 
officer did not cite any balancing factors; did not provide the basis for the 
summary rejection of the installment agreement that had been proposed. 
As a result, the court held that the taxpayer had been deprived of its right 
to a fair hearing under section 6330(b) and remanded the case to Appeals. 
So, those are good cases to know about.  

 
We want to give you a couple more cases that might be helpful. The 
Budish Case involved a sculptor who had self-reported his income, but he 
did not pay the tax, so he received a notice of intent to levy, and he 
negotiated with the appeals officer during his CDP hearing an installment 
agreement. 

 
 The appeals officer, though, insisted on filing a Notice of Federal Tax 

Lien as a condition to the installment agreement. Well, the taxpayer 
explained that filing the Notice of Federal Tax Lien would actually 
destroy his business because suppliers would then insist on payment 
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upfront rather than extending credit to him (rather than selling supplies to 
him on credit). 

 
 The taxpayer could not agree to the filing of a Notice of Federal Tax Lien, 

so the appeals officer denied the installment agreement and sustained the 
levy. So, he went to tax court. The tax court remanded the case to Appeals 
finding that the appeals officer had failed to properly perform the 
balancing test, and the appeals officer’s assertion that she had performed 
the balancing test was “surplusage or boilerplate, included merely for the 
sake of completeness.” 

 
 So, the court suggested that the appeals officer on remand consider:  

• the impact of the lien on the taxpayer’s ability to remain in business 
and generate sufficient income to not default on the proposed 
installment agreement;  

• the value of the taxpayer’s assets and cash flow;  
• any reasonable alternatives, such as a bond in lieu of the lien, which is 

actually something the taxpayer had rejected earlier on; and  
• the validity of the lien and whether it would attach to any assets. 

 
 We often see cases where the taxpayer does not really have any assets to 

which a lien would attach. Maybe they are renting, they may not own real 
estate, for example. They may own a vehicle that is already encumbered, 
however. So, what is the utility of filing a lien? That is a relevant 
consideration under Budish. 

 
 Another case is called Fifty Below Sales. This is from the Eighth Circuit 

in 2007. This is one where the IRS won the case, but it does talk about 
what are relevant factors. Here, in this case, the corporation had arrearages 
in employment taxes. It had failed to live up to multiple installment 
agreements and continued to accumulate new employment tax liabilities. 

 
 Here, the IRS levy on the taxpayer’s property was sustained by the court 

because the appeals officer did consider the taxpayer’s ability to pay in 
accordance with the taxpayer’s proposal. It did consider the size of the 
liability, the taxpayer’s record of fulfilling obligations under previous 
collection alternative agreements or not fulfilling them, and the taxpayer’s 
compliance with current obligations, so these things are all relevant. They 
can be relevant, and they don’t help your case. 

 
 Then, finally, we wanted to mention a couple of cases that have to do, sort 

of, with conduct and how the parties are behaving as the case unfolds. I 
want to take that second case first, that second cited case, Judge. Here, the 
appeals officer misplaced the taxpayer’s Collection Information Statement 
(that Form 433-A), and she didn’t tell this to the taxpayer, but she just 
requested a second one shortly before the hearing date. 
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 The taxpayer complied with his request, but the second Form 433-A was 

not received by the hearing date. So, they are at the hearing, and the 
taxpayer’s POA requested an extension because he wanted to adjust 
something in the 433-A because he thought the income had been 
overstated on the form. 

 
The settlement officer denies the request for the extension and sustains the 
levy action based on the fact that the taxpayer had not submitted the Form 
433-A by the hearing date. So, the court said, “Generally, it is generally 
not an abuse of discretion to take collection action where the taxpayer is 
not providing information that you are asking for.” But in this situation, it 
was an abuse of discretion because the IRS had misplaced the copy of the 
financial statement, and the settlement officer knew that the second one 
was on its way and just had not behaved reasonably. 

 
Susan Morgenstern: So, one of the useful lessons that comes out of the Judge case is what can 

you do, and again, we are talking about building the administrative record. 
One of the things that you can do is when you submit information to 
Appeals prior to the hearing, you submit it by certified mail. That way, 
you have a record of having provided the documentation in a timely 
manner, or by fax and retaining a copy of the fax coversheet, so that, if 
need be, you have this. 

 
You can include this in the administrative record, so that in the event 
you’re the taxpayer’s attorney is in tax court, you’re able to show that the 
administrative record contains proof of all these items submitted in a 
timely manner. 

 
Jill MacNabb: Right, exactly, and then the second case that is on that slide, the Murphy 

case; the taxpayer’s conduct is a little bit at issue here. The taxpayer here 
requested a CDP hearing in response to a levy notice, and he proposed an 
Offer in Compromise based on doubt as to collectability and effective tax 
administration because he suffered from an illness. 

 
 At the first meeting, though, the POA submitted financial information and 

the Form 656 for the Offer in Compromise, but didn’t provide any 
information about the illness. And so, the settlement officer, who knew 
nothing about the illness, requested other information to decide this case.  
That wasn’t provided either, and then there were several missed deadlines 
and extensions. And so, the settlement officer just calculated what she 
thought would be a reasonable offer amount, and this amount was less 
than the full amount of the liability, but more than what the taxpayer had 
offered. 
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 So, she invited the POA to amend the offer, which also didn’t happen, and 
so after some time went by, she sustained the collection action. The court 
ruled that this was not an abuse of discretion, so the obvious practice tip is 
to provide the relevant information and respond to requests for more 
information. If that had been in the administrative record (the illness), that 
would have been very helpful. 

 
Susan Morgenstern: That would have been very helpful and could have ended in a completely 

different result for that taxpayer. So, we have been talking about the 
administrative record throughout this. And, by now, I hope you have 
gotten my point that the administrative record is extremely important not 
only in terms of supporting your case when it is reviewed by the 
administrative officer following the hearing, but also in the event that 
there’s a need for tax court review subsequently. 

 
 The administrative record contains all the material that the IRS has 

regarding the CDP hearing, but it does not come into play, really, unless 
the taxpayer appeals the determination to tax court. But it does provide the 
groundwork for successful litigation because, in certain situations, the tax 
court limits its review to the administrative record. 

 
 We have been talking in these various cases about things that happened 

and the tax court has to send the case back down, thus extending the time 
to collect the tax and, presumably, the cost to the taxpayer as well. Had the 
administrative record been complete, it might be that the tax court review 
is unnecessary or that the tax court would be able to simply reverse the 
decision of the settlement officer and get to the result that is the correct 
result. 

 
 The IRS Office of Chief Counsel has also issued a notice, which is cited 

on this line. It is Chief Counsel Notice 2014-002, which says in part that 
the IRS will rely on the administrative record for issues not related to the 
underlying liability. And remember, earlier we talked about the issues that 
can be raised, and in certain instances the underlying liability can be 
raised. 

 
 So, the issues that would be included in the administrative record for tax 

court review include determining whether all legal and administrative 
issues have been met. As you have heard from Jill’s discussion of these 
cases, this is a theme that is rampant in tax court litigation, which is why, 
again, it is so important that if you have objections, you make those 
objections known both during the hearing and subsequent to the hearing. 
Again, you are free to submit a memo following the hearing addressing 
your concerns about what happened in that hearing. 
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 In the event that the taxpayer does end up going to tax court, you can plan 
that the IRS will object to taxpayer attempts to introduce new evidence. If 
it is determined that the administrative record is insufficient, IRS Counsel  
may request a motion to remand and that would send the case back down 
to Appeals for further consideration and would, thus, extend the time it 
would take to finally resolve the issue. 

 
 But that does not mean, even if it goes down for remand, that your client 

gets a chance to introduce new evidence. So, given the importance of the 
administrative record, it is important that the taxpayer provide complete 
information and supporting documentation to the appeals officer not only 
to increase the likelihood of resolving the case at the CDP level, but also 
to make sure that the court has a complete record in the event the case 
goes there. 

 
Let’s think about the case that Jill just discussed with regard to the ill 
taxpayer. If (in Murphy) that information had been provided timely with 
regards to the illness as a way to support, perhaps, a lower offer amount, 
Murphy, first of all, may not have ended up in tax court and Murphy, 
second of all, would have likely resolved this issue considerably sooner, 
because the relevant information would have been before the appeals 
officer and also would have been part of the administrative record. 

 
 So, you should not hesitate to formally challenge the issues that the 

appeals officer is considering and must verify at the outset of the hearing 
the ones that we discussed. And taxpayers should make sure to challenge 
any evidence that may be used against them, but also introduce evidence 
that helps support them. And you want to make sure that the 
administrative record is properly documented. 

  
The issue of the taxpayer rights at a CDP hearing is very important and, in 
fact, if you look at Publication 1 now, which contains the Taxpayer Bill of 
Rights, then you will see that there are a number of rights – I counted five 
– that are implicated in the CDP proceedings. 

 
• Right three is the right to pay no more than the correct amount of tax;  
• Right four is the right to challenge the IRS’s position and to be heard;  
• Right five is the right to appeal an IRS decision in an independent 

forum;  
• Right seven is the right to privacy to make sure an action is no more 

intrusive than it should be; and  
• Right ten, of course, is the right to a fair and just tax system. 

 
Jill MacNabb: And, as we have said, you know, many of these rights are actually 

enshrined in statutes. So, if you look at what the appeals officer is required 
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to do in a hearing, section 6630 will tell you, so this is all about taxpayer 
rights and it is all about, you know, correcting the previous lack of any 
kind of constraint on the government before it would levy on your 
property or put liens on your property (before 1998). 

 
Susan Morgenstern: So, what does this mean? It means that you have this whole basket of 

rights, of tools that you can use to help advance your client’s interest 
properly and so that you have – you can inform your taxpayers, your 
clients, that they do have these rights. And what is interesting about this is 
despite these rights, as Jill said at the outset of this, CDP determinations 
consistently appear in the National Taxpayer Advocate’s Annual Report to 
Congress as one of the most litigated issues. 

 
 As you are talking to your taxpayers, remind them that they have rights, 

but it is also important for you to remember that there are timelines in 
these cases as well to which you need to adhere as that one case that you 
discussed showed. 

 
 It is important, as we see in these cases that all the information be 

provided, so that the right determination can be made, so if the IRS is 
requesting information, for instance, documentation of an illness, 
documentation of a new expense, that that information be provided in a 
timely manner. You want to make sure that the facts are fully developed 
and that the correct collection alternative can be requested, but also 
granted by the appeals officer. 

 
 The other thing to remember as you are building your administrative 

record is that only the issues raised during the hearing may be brought up 
in litigation. Again, we keep referring to this idea of the administrative 
record, and this is why you want to make sure the administrative record is 
as complete as it can be. 
 
Do your case development before the CDP hearing happens. We talked 
earlier about making sure that the assessment statute is calculated correctly 
and the collection statute is calculated correctly. Make sure the notice of 
intent to levy or Notice of Federal Tax Lien is mailed properly. Determine 
whether you have defenses with regard to the underlying liabilities. Make 
sure if you are proposing a collection alternative, you can support the 
collection alternative. 

 
Jill MacNabb: Right, and as I think we have said, come to the hearing prepared. Have 

your Form 656… if you are going to make an Offer in Compromise or are 
going to propose something like that, a collection alternative, come with 
your forms ready to go. If you want to raise a spousal defense, come with 
your form, the request for innocent spouse relief (8857), ready to go with 
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the supporting document, so you really have a record to build there or you 
are coming ready to put this into the administrative record. 

 
Susan Morgenstern: And if things change and you need to supplement the record or if you are 

unable to make the Collection Due Process hearing, you can request 
additional time for the hearing. You can request that the hearing be 
rescheduled. You can request additional time to submit evidence into the 
record that would be useful for your taxpayer’s position. The key is to 
make sure it is a reasonable amount of time. The tax courts do not look 
favorably on frivolous issues raised during litigation, and we need to 
remember not to use CDP as a tool for delaying collection action. 

 
 If your taxpayers are low income and they may need legal assistance, there 

are Low Income Taxpayer Clinics, LITCs. They are in each of the 50 
states. You can find a list of them in Publication 4134, which is available 
on the IRS website. 

 
 Finally, we are here from the Taxpayer Advocate Service. We do provide 

a lot of assistance to taxpayers and to the powers of attorney who are 
experiencing or about to experience economic harm. You can see our 
factors here. They have experienced a delay of more than 30 days to 
resolve their tax issue, or they have had no response or resolution to the 
problem by the date promised by the IRS. 

 
 And while we certainly cannot step into the shoes of the appeals officer, 

we can help you get your case properly before the appeals officer, if there 
is a breakdown somewhere in that communication system.  

 
Finally, there are lots of ways to contact TAS. You can see on the slide 
here that we have a Web page, we are on YouTube, we are on Facebook, 
and we are on Twitter. You can see the reference to the 2014 Annual 
Report to Congress that includes issues that we have discussed today. You 
can call us if you need assistance and need a case opened in Taxpayer 
Advocate Service. There is a Form 911, which is available on the IRS 
website that you can complete and fax in or bring into our office. You 
should know that the taxpayeradvocate.irs.gov website also has links to 
our Tax Toolkit, which is a quick way to get some basic information about 
the tax issues that your clients may be experiencing. 

 
[End of Audio] 
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Glossary 
 
The “Big Three” – Appeals must consider these three issues at a CDP hearing: verification that 
any applicable law or administrative procedure has been met; issues raised under IRC 
§6330(c)(2); and whether the proposed collection action balances the need for efficient collection 
of taxes with the taxpayer’s legitimate concern that the collection action be no more intrusive 
than necessary, also referred to as “the balancing test.”  
 
Collection Due Process (CDP) hearing – A CDP hearing provides a taxpayer with an 
independent review by the IRS Office of Appeals of the decision to file a Notice of Federal Tax 
Lien or take its first levy action. To request a hearing, the taxpayer must complete Form 12153, 
Request for a Collection Due Process or Equivalent Hearing, submit the form within 30 days of 
receiving the notice to the same address shown on the lien or levy notice, and identify all reasons 
for the taxpayer’s disagreements.  
 
Form 12153, Request for a Collection Due Process or Equivalent Hearing – This form is used 
to request a collection due process hearing under IRC 6320 and IRC 6330. 
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