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Working with the IRS Office of Appeals-What to expect in Examination Appeals 
 (edited transcript) 

 
 
Good afternoon. Last class. How about it? I hope that by now you've reached your second 
wind. I want to welcome you to today's presentation. My name is Rob Wolff, and I am an 
appeals officer located here in Dallas, Texas, the 100-degree weather of Dallas, Texas. I 
specialize in a variety of examination issues and work streams. Also present for appeals 
is Gina Smith, who is an appeals team manager in Dallas, Texas, as well, and who earlier 
made a similar presentation on the collection side of appeals. I am pleased to see that you 
all have taken the time to attend this session, and ask, as Evelyn said, to please hold your 
questions until the end. We have two microphones there. Please use them when the 
session is over. After the microphone session, if I'm not able to answer all your ‒  
 
questions then, I will be glad to take them here to the side of the stage. There is no class 
after this, so I can do it right here. Our topic today is Working with the Office of Appeals: 
What To Expect In Examination Appeals. Before we get started, I would like to get a feel 
for the experience level in this room by a show of hands: how many have had experience 
working in appeals? So it's about half of you. I recognize at least one of you. He knows 
who I'm talking about. He sees me. Okay. This presentation will provide information for 
those in the audience with appeals experience, as well as those who have not had the 
pleasure to work with appeals. The agenda today is we will give you a brief overview of 
the appeals organization, appeals ‒  
 
 
role in the IRS, the types of examination cases appeals considers, what to expect during 
the appeals process, and how to get an expedited resolution. We hope our case studies 
provide you with a better understanding of what to expect and how to effectively assist 
your client in securing an appropriate resolution.  
 
 
 
 
 
Okay, let's first look at how the Office of Appeals came into existence. For me, it feels 
like yesterday, but we started back in 1927. Appeals was formed to provide an 
administrative appeals process that provided taxpayers another option if they disagreed 
and did not want to take their dispute to court. So, with the creation of appeals, what was 
our mission? Well, throughout our 90-history, and we are 90 this year ‒  
 
 
our name has changed, our structure has changed, but our mission has remained constant.  
 
So our mission is very simple, and we follow it all the time. The mission is to resolve tax 
disputes without litigation, to do it fairly and impartially in both reality and perception, 
and to do so independently. We don't take sides. We don't take exam's side, we don't take 
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the taxpayer's side. We look at it impartially. When we talk about independence, we are 
referring to our core values.  
 
 
How do we accomplish our mission? Well, we accomplish our mission by listening to 
both sides, taxpayer and compliance. It's very important. We consider and evaluate all 
arguments and available information, and independently determining the best settlement 
of the tax dispute. A quick note: in general ‒  
 
 
 
the term compliance refers to the function in the IRS that work the case for the 
government. It could be either examination or collection. For this discussion, when we 
say compliance, we mean examination function, which investigates and analyzes tax 
filings and other documents to determine the amount of tax owed. Compliance is the 
government's first finder of fact with respect to a taxpayer's tax liability. It is up to 
compliance to develop the position the government takes on a particular matter. Appeals 
impartially reviews compliance's determination. It does not raise new issues. It is 
important to understand that appeals does not continue the development of cases from 
compliance, as appeals officers are not investigators or examiners, nor do they assist 
compliance with developing the government's position. Appeals is not an extension of ‒  
 
 
the compliance function. 
 
 
 A big part of our independence is ex parte communications. Appeals personnel is 
prohibited from engaging in ex parte communications, which are communications with 
other IRS personnel in which the facts and merits of the issue are discussed without you 
or the taxpayer present or invited to participate. Appeals has the exclusive authority 
within the IRS to settle cases administratively based on the hazards of litigation, which is 
the uncertainty of the outcome of the case if it were litigated. If appeals is unable to settle 
a case, the taxpayer usually retains the right to judicial review in court. So, after you get 
exam, if you don't come to an agreement with exam, you go to appeals; if you don't get 
an agreement in appeals, then you can go to court. 
 
 
 
So let's now look at what type of examination cases come to appeals for consideration of 
possible settlement. Examinations come to appeals in either non-docketed or docketed 
status. For my caseload, it's mostly docketed. I would say it's about 60, 65 percent, and 
the rest is non-docketed. It used to be about 50-50 but it has changed in the last year or 
two. But we're going to talk about non-docketed cases first. There are several types of 
non-docketed cases, but some of the most common types are reflected on the screen: the 
30-day letter or protested letter; innocent spouse; claims and audit reconsiderations; 
penalty appeals; and interest abatement. For me, I mostly handle the 30-day-letter cases. 
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Okay, so you went to exam, you didn't have an agreement, so now you're in appeals.  
So what is the appeals process?  
 
 
An appeals officer conducts conferences on hearings during which he or she listens to 
and considers the taxpayer's and compliance's positions. The appeals officer analyzes the 
facts, the arguments presented, and relevant case law and administrative guidance, take 
into account litigating hazards. After the appeals officer completes his or her review, 
there are generally two options: basically agreed or unagreed. The appeals officer and the 
taxpayer may agree to settle and close the case by executing agreement forms. Remember 
when I talked about part of our mission? Part of our mission is to resolve cases without 
litigation. So that's our goal in appeals, to get an agreement. But, if we're not able to reach 
an agreement, appeals will issue a Statutory Notice of Deficiency, or ‒  
 
 
equivalent, which gives the taxpayers the right to petition the U.S. Tax Court for review 
of the case. Refund cases may be litigated in federal district court or Court of Federal 
Claims. So, if your client files a claim and it's denied, if it comes to appeals and it's 
denied, you don't go to tax court on a claim or refund. You go to district court or the court 
of claims.  
 
 
Okay, representation in appeals. It's a little bit different than exam. Taxpayers may 
represent themselves or have a professional represent them; however, in appeals, the 
representative must be an attorney, CPA, or an enrolled agent authorized to practice 
before the IRS. Un-enrolled preparers are not allowed to advocate for the taxpayer in any 
situation. 
 
 
 
As a tax practitioner, you can help your cases resolve as quickly as possible by doing a 
few things: preparing an adequate protest that communicates all issues and reasons for 
disagreement, along with the supporting law; helping appeals fully understand the 
taxpayer's position or arguments and the rationale for any settlement offers; submitting 
documentation and relevant case law as early as possible; adhering to due dates for 
submission of documentation; and avoiding postponing or delaying a conference. All 
these things will help your client's case.  
 
 
Okay, so we get to the conference, so what are our conference options? Appeals offers 
personal contact for taxpayers in all cases. While most cases are resolved by telephone, 
appeals conferences take place using a range of conference options, and ‒  
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it's on the screen: telephone; correspondence; virtual; and in-person. In-person is more 
commonly referred to as face-to-face. Appeals continues to explore options to expand 
virtual conference opportunities for taxpayers, and expects to pilot a new virtual option in 
the coming months. I am part of this pilot program. I'm looking forward to it. I'm very 
much into technology, so I can't wait. This new option will allow appeals to conference 
virtually in a secure environment. Look for more information on the potential use of 
WebEx by appeals in the coming months in the Office of Appeals page at IRS.gov. 
Currently, there are six factors used to determine if a conference should be in person. 
Appeals is looking closely at this issue, and we are interested in any feedback regarding 
your conference experiences. In some instances, the appeal officer may determine ‒  
 
 
that the participation of all parties involved may result in a more expeditious resolution of 
a case. Appeals has discretion to invite counsel or compliance to attend conferences with 
the taxpayer. Consistent with our mission of being fair and impartial to both the 
government and taxpayer, and with the prohibition on ex parte communications, appeals 
will give the taxpayer and representative an opportunity to participate in all 
communications between appeals and compliance involving the substance of the case.  
 
 
Okay, so that was non-docketed cases. Now we're going to switch to docketed cases. A 
lot of things are similar, but there are some things that are different. Now, let's look at a 
docketed case that are considered by appeals. A docketed case is one where a statutory 
notice of deficiency or other notice with tax court rights was issued, and the ‒  
 
 
taxpayer filed a petition for review with the U.S. Tax Court, and IRS chief counsel has 
sent the case to appeals for consideration in an attempt to resolve it administratively prior 
to trial. In these instances, it is critical that any information or documentation necessary 
for appeals to resolve the case is provided prior to the tax court scheduling or calendaring 
the case for trial. So, once you have a case go to tax court, there is a lag, about five or six 
months, before they actually set a trial date, which is called calendar. So, once it is 
calendar, then the time that appeals has is limited. Cases electing small-case procedures 
are referred to as S cases, or small tax cases. This is an election you make with the tax 
court. 
 
 
These procedures are less formal. The tax, penalty, and interest cannot exceed $50,000.00 
per tax year. It is scheduled for trial in approximately six to seven months, depending on 
the place of trial, and the decisions are not published and cannot be appealed to the court 
of appeals. So that is something to consider: you cannot appeal it. Now, regular cases can 
be appealed to the court of appeals and are published. Advice to you as tax practitioners: 
again, address these cases promptly; provide as much information or documentation as 
early as you can; and be prepared to make a settlement offer that you believe reflects the 
hazards of litigation.  
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Okay, to resolve non-docketed and docketed cases, appeals considers ‒  
 
 
three types of litigating hazards: factual, legal, and evidentiary. When appeals officers 
evaluate the facts and law of the case before them, they consider a variety of factors that 
may affect the case, such as: what facts the court might find relevant; how the courts 
might interpret the law; and whether certain information would be admissible or what 
weight_ such information might be given as evidence. Appeals officers also consider the 
statements and testimony provided by a taxpayer. In assessing the litigating hazards 
associated with a taxpayer's testimony, the focus is on whether the taxpayer's statements 
are deemed reasonable and credible. After the appeals officer evaluates a case, he or she 
may attempt to resolve the case by compromising and settling an issue for a reduced 
amount of tax. However, not all cases can be settled in this manner. 
 
 
The decision will be based on the merits of the case, and it is truly on a case-by-case 
basis. If the analysis indicates that the taxpayer was completely right, the appeals officer 
will concede the issue in full. On the flipside, if the analysis indicates that compliance 
was completely right, the appeals officer will ask the taxpayer to concede in full, or if the 
analysis indicates the answer is somewhere in between, a settlement will be proposed, 
which is referred to as a settlement being based on the hazards of litigation.  
 
Okay, new issues or new information, so on non-docketed cases. As previously noted, it 
is important that you provide all relevant facts, documents and information supporting 
your position to compliance prior to coming to appeals. A fully developed case has all 
pertinent ‒  
 
 
evidence and is well documented, with an easy-to-follow audit trail. Sometimes during 
the course of an appeals consideration of a case, a taxpayer or representative may raise a 
new issue or provide new information for consideration. If a taxpayer raises a relevant 
new issue and there is sufficient time remaining on the statute, appeals will release 
jurisdiction and return the case to examination for consideration. You can refer to IRM 
Section 8.6.1.6.4. If the taxpayer provides new information or new evidence to appeals, 
the appeals officer will determine whether the new information or evidence merits 
additional analysis or investigation by examination. If so, appeals will return the case for 
examination of the information and/or evidence and make a determination. This is in the 
revenue manual ‒  
 
 
listed on the PowerPoint, which is 8.6.1.6.5.  
 
 
Okay, when a taxpayer raises a new theory, which is different than a new issue, or an 
alternative legal argument in appeals, examination may be entitled to an opportunity to 
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evaluate the new theory or alternative legal argument and provide its opinion. Appeals 
will retain jurisdiction of the case and will allow exam to review and comment. The 
appeals officer will share with the taxpayer or representative any information received 
from the examination function during its review and allow the taxpayer an opportunity to 
respond. Appeals' ‒  
 
quasi-judicial approach allows appeals employees to focus on making a fair and impartial 
decision based on the facts rather than continuing the examination process. Again, if the 
taxpayer provides new information or evidence that requires analysis and warrants 
investigation, jurisdiction will be released and the case will be returned to the examiner. 
This is the reason why it is important during the audit that the examiner be provided all 
requested and/or relevant information. Waiting to provide such to appeals will result in 
your case being returned to compliance for consideration of the new information, and will 
result in delays in resolving your case. What's really nice is that lately, I mean most 
power of attorneys know about this rule, and so I don't have too many cases where they 
bring in new information and I had to return it to exam. They usually provide what 
they're going to provide through exam. 
 
 
 
Okay, corroborating versus new information. Although not submitted to compliance, 
information may be deemed as not new information but instead corroborating and 
supporting information previously considered by the examiner. For instance, during the 
course of compliance consideration of documentation, the taxpayer provided cancelled 
checks and invoices to support expenses claimed on the return. However, one of the 
purchases by check was for a large sum which the taxpayer was unable to provide 
additional clarification as to its description and business purpose. Therefore, it was not 
allowed. In appeals, the taxpayer submitted a copy of an invoice which provided a 
description of the item and to which the amount and date corresponded to the check. This 
subsequent submission of new information does not require ‒  
 
 
additional analysis or investigation action, but was utilized to corroborate the amount 
disallowed during the examination. In this instance, it would not require returning the 
case to compliance for consideration. It would just waste time if I did that, you know, 
send it back when it's so obvious.  
 
 
Okay, so on case procedures in docketed case, as I mentioned before, it's a little bit 
different with docketed cases because there's a court date. We can't send it back to exam. 
For cases docketed in the U.S. Tax Court, appeals focuses on reducing the number of 
cases that go to trial by settling them. As with non-docketed cases, appeals does not 
investigate or analyze records. For docketed cases, when the taxpayer wants to submit 
new information not previously made available to compliance, the ‒  
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appeals officer reviews the new information to determine whether it merits additional 
analysis by compliance. If so, the procedure is a little different. The appeals officer 
makes an examination assistance request. When the examination function agrees to 
provide the examination assistance, the appeals officer makes the new information 
available to the assigned examiner. Once appeals receives the results of the examiner's 
findings, the appeals officer will share those results with the taxpayer and representative, 
provide him or her an opportunity to review and comment on the findings. Appeals is not 
bound by the examiner's findings and may continue to assess the hazards of litigation 
associated with the issues while attempting to resolve the case. Revenue Procedure 2016-
22 ‒  
 
 
outlines the procedures that govern interactions between appeals and the Office of Chief 
Counsel regarding docketed cases. Just as a matter of reference, that Revenue Procedure 
updated a 1987 Revenue Procedure, so the rules hadn't changed until 2016. Some key 
points in the Revenue Procedure is that, in general, docketed cases will be referred to 
appeals for settlement if they have not already been considered by appeals. Chief counsel 
will not refer a case to appeals if the taxpayer requests: to forego appeals consideration; 
the case is designated for litigation; or the Office of Chief Counsel determines that a 
referral is not in the interest of sound tax administration. My experience is that these are 
very rare. Chief counsel will almost always send the case to us, unless we issued the 
Statutory ‒  
 
 
Notice Deficiency. Then, it cannot come to us. So, if you went to appeals and they issue 
at statute ‒ a stat notice is what we call it ‒ then you couldn't go to appeals again. Once 
chief counsel refers a case to appeals, appeals has sole settlement authority over the case 
unless appeals returns the case to chief counsel for trial.  
 
 
Okay, we have some alternative dispute resolutions. We recognize that the normal 
process from the examination to appeals consideration and final resolution can be time 
consuming. Therefore, appeals offers several alternative dispute options. These options 
can expedite the resolution of disputed issues, and may be a better alternative to ‒  
 
 
resolve examination cases efficiently and get to the right answer as early as possible. 
When a case is still under the jurisdiction of compliance, early referral and fast-track 
settlement provide taxpayers with an opportunity to expedite resolution of their dispute. 
Has anyone in here ever done either early referral or fast-track? Oh good, all of you. No, 
just kidding. One person.  
 
Okay. All right, early referral. The object of early referral is for examination to work 
simultaneously with appeals to resolve cases more expeditiously. Taxpayers whose 
returns are under the jurisdiction of examination may request the transfer of a developed 
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but unagreed issue to appeals. Examination will continue to develop those issues not 
referred to appeals. The early resolution of a key issue may ‒  
 
 
encourage taxpayers and the Service to agree on other issues in the case. Early referral 
can be requested with respect to issues regarding an involuntary change in method of 
accounting, employment tax, employee plans, and exempt organizations. Normal appeals 
process would apply, including taxpayer conferences. Also note that the prohibition of 
ex parte communication applies.  
 
So that is early referral, and now we're going to move to the next one, which is fast-track 
settlement, which is more common. So this is specifically designed for LB&I, SBSE, 
which is small business/self-employed, and LB&I stands for large business and 
international, and then TEGE cases, which is tax-exempt, I believe government entities. 
Okay, when fast-track settlement be requested? 
 
 
When it is determined that an agreement will not be reached on the adjustments, so when 
exam proposes adjustments and you don't agree, that's the start of maybe going to fast-
track, and it's prior to or subsequent to the issuance of a 30-day letter, and it does not 
extend the 30-day period to submit a protest. Okay, so both parties have to agree to 
participate, so exam has to agree and then the taxpayer has to agree. So, if they both 
agree, an appeals officer is assigned as a mediator who facilitates a negotiated settlement 
between the parties. If the parties cannot reach a settlement, the mediator may use his or 
her settlement authority to propose a settlement based on the assessment of the hazards of 
litigation. The case remains in the jurisdiction of compliance, and the issues are 
discussed, along with potential ways to resolve them through joint sessions and caucuses. 
 
 
The goal is to jointly reach an agreeable solution within 60 days for SBSE and TEGE 
cases, and then 120 days for LB&I cases, because that usually involves a more amount, 
more complexity. If resolution cannot be reached, the taxpayer still regain their appeals 
rights. So, if you don't reach an agreement in fast-track, you can still go to appeals, but 
then you would get a different appeals officer than the mediator that you had. Okay, the 
process of this fast-track is compliance will secure a form, Form 10417, which is signed 
by all parties. So it's signed by the taxpayer, the representative, the revenue agent, the 
manager. It's signed by a lot of people. Compliance submits the request along with 
positions on all issues to the local appeals office for consideration and acceptance. Upon 
acceptance, a ‒  
 
 
mediator will be assigned and the appeals team manager will contact all parties. Within 
five business days of notification, a mediator will contact all parties to schedule a 
mutually-acceptable date to hold the session. I have done about ten of these, and so when 
I get these, I have to move very quickly because I have to respond within five days. Each 
party will be provided the opportunity to present his or her position on the issues in 
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dispute, with the alternative party having the opportunity to ask questions. If resolution 
cannot be reached during the joint session, which is usually the case, the parties will be 
separated, with the mediator holding a caucus with each side to determine where they do 
not agree. In their discussions with the mediator, if both parties appear to be close to 
resolving the issues, the mediator may propose a settlement. If both sides agree ‒  
 
 
separately, they are brought together in a joint session to potentially resolve the issues 
based on the settlement proposal. If resolution cannot be reached, the taxpayer still 
retains his or her appeals right. These usually last all day, these fast-track settlement 
cases, and sometimes they can go until late night. It should be noted that by participating 
in this process and the case comes to appeals for traditional appeals consideration, the 
issues are not eligible for post-appeals mediation, which I'm going to be talking about 
next. For more information, you can refer to Revenue Procedure 2017-25, 
Publication 5022, Announcement 2012-34, Publication 592, and Revenue 
Procedure 2003-40. 
 
 
Okay, the next one is called post-appeals mediation, which we refer to as PAMs. This 
program is available after unsuccessful appeals settlement negotiations. So let's say 
you've gone through exam, you haven't come to an agreement, you've gone through 
appeals and you haven't come to an agreement. You can actually go to another form and 
do a post-appeals mediation. This is non-binding and available for most non-docketed 
cases. It is not available for docketed cases. An appeals officer serves as the mediator. 
However, a co-mediator may be requested, but the co-mediator will be paid for by the 
taxpayer. The mediator has no settlement authority and may not render a decision on any 
issue in dispute. If a PAM is denied by ‒  
 
 
appeals, it is not appealable. The taxpayer would have to then go to court. You can refer 
to Revenue Procedure 2014-63 and Publication 4167 for complete information.  
 
 
Okay, now I have a couple of case studies. I'm not going to be doing role-playing like I 
did earlier with collection. But I will be doing that tomorrow at 9:00, and so you can see 
my acting skills. Okay, so Case Study 1. Miss Bonnet deducted casualty losses on her 
2015 Form 1040, Schedule A and Schedule D, from water damage sustained to her home 
and business. Compliance disallowed each claim loss in full because the taxpayer failed 
to provide verification of the actual amount of the loss, and she also failed to establish the 
amount of insurance reimbursement received. 
 
 
A Notice of Deficiency was issued by Revenue Agent Sinclair, and Miss Bonnet filed a 
petition with the U.S. Tax Court. The case was forwarded to appeals for consideration in 
an attempt to reach resolution. Miss Bonnet hired Miss Shavers to represent her in 
appeals. Miss Shavers explained the following to Appeals Officer Jacobs: Miss Bonnet 
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owned her home and an adjacent warehouse, where she operated a small boutique. Due to 
a disastrous flood, Miss Bonnet's residence, warehouse, and personal and business 
property, including records of prior year returns, were destroyed by water. Miss Bonnet 
maintained flood insurance on her personal residence but not on her business. After a 
complete review, her insurance company agreed to pay all costs arising from water 
damage to her personal residence and personal property items, minus her policy 
deductible. 
 
 
At the appeals conference with Appeals Officer Jacobs, Miss Shavers presented the 
following: a copy of her 2016 tax return secured from the IRS, and a copy of documents 
secured from the insurance company, which included an itemized list of home items, 
allowances, reimbursements, and policy limitations. Appeals Officer Jacobs 
recommended a settlement based on the following: a casualty loss allowance on 
Schedule A equal to the deductible on the insurance policy, less applicable statutory 
limitations on casualty losses, and no casualty loss for the business due to lack of 
documentation. That's why it's so important for your clients to retain documentation. 
What additional steps could Miss Shavers have taken which might have resulted in a 
better outcome. Well, one, she could have submitted before-and-after ‒  
 
 
photographs of the warehouse exterior and interior. Two, submit appraisals of the value 
of the warehouse or valuable business items, or consider using a realtor, appraiser, or 
publications of prior sales of similar warehouse space to develop a fair market value 
estimate, or she could have submitted repair bills incurred and/or paid, including 
estimates on repairs that have not been completed. Because any allowable loss must be 
verified, it is important to have records to establish the amount of the loss. If you do not 
have actual contemporaneous records, other satisfactory evidence can be used. While an 
appeals officer may consider oral testimony or records reconstructed from memory in 
determining the hazards of litigation, this will often be insufficient without additional 
corroboration. 
 
 
Now, a special note: if the additional information is voluminous, it may be necessary for 
appeals to request examination assistance, which would allow the revenue agent to 
consider the new evidence. As previously stated, appeals should not be the finder of fact 
and should not be examining documentation being submitted for the first time and not 
previously considered by compliance.  
 
 
So that was Case Study 1; now we're going to move on to Case Study 2. Okay, this one 
involves Mr. Peppers. Mr. Peppers has operated a tax preparation service for the past 15 
years. In 2016, Revenue Agent Sinclair, I think it's the same revenue agent as before, 
visited ‒  
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the business to conduct an earned income tax credit due diligence review. Revenue Agent 
Sinclair found that Mr. Peppers failed to complete the due diligence requirements under 
IRC 6695G for 218 of the 248 EIC returns he prepared and filed. Those are earned 
income credit returns. Revenue Agent Sinclair concluded that on each of the 218 returns 
identified, Mr. Peppers failed to meet either the knowledge and/or recordkeeping 
requirements, and inserted a penalty of $110,090.00. So it was not a very good day for 
Mr. Peppers. But he went through appeals, and he argued that he had firsthand 
knowledge about many of his clients' personal lives so that there was no need for 
additional inquiries, even though the revenue agent found that 100 ‒  
 
of the returns claimed dependants that were not the taxpayers' children, and there was no 
documentation of any inquiries made at the time of return preparation to establish if the 
parents also claimed the credit, who actually supported the children, or where the 
children actually resided during the tax year. Okay, he also argued that if a client 
furnishes a report card or medical records for a child, that is proof that the client is raising 
the child. He also argued many of his clients submitted affidavits at the time of the return 
preparation to certify that income was earned, even though the revenue agent found that 
75 of the returns claimed Schedule C self-employment income with no verification that 
the taxpayer actually conducted a business, and with no record of claim expenses, only 
gross income. Then, his final argument ‒  
 
 
was, "Hey, if a Form 8867 states that he did not rely on any documentation, then there is 
no recordkeeping requirement." Well, Appeals Officer Jacobs recommended sustaining 
compliance penalty determined with respect to all but 61 of the returns identified, so the 
appeals officer conceded something here. He conceded 61 of the returns, and so he based 
it on the following: although affidavits were submitted in connection with some of the 
returns, a return preparer is required to make reasonable inquiries if the information 
furnishes appear to be correct, inconsistent, or incomplete; the preparer must also 
contemporaneously document in the files the reasonable inquiries made and the responses 
to such inquiries; the affidavits alone do not fulfill this requirement. 
 
 
Mr. Peppers' personal knowledge about his clients' lives is not sufficient to meet the 
requirements with respect to certain determinations, such as residency and income, which 
are subject to change each year and cannot be determined based on knowledge from prior 
years. The regulations require that all questions and responses be documented and 
maintained in the file. For 61 of the returns, there was sufficient contemporaneous 
documentation of earned income in addition to the affidavits to warrant a partial 
concession of the penalty based on the hazards of litigation. So what additional steps 
could Mr. Peppers have taken which might have resulted in a better outcome? Well, first, 
do not rely on blanket, generalized statements by the taxpayer. Two, be prepared to 
address the revenue agent's specific findings for each return. 
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If you do not know what the revenue agent's findings were for each return, request a copy 
of the work papers. Three, provide supporting documents in an organized manner as early 
in the process as possible, and then the last one is present a settlement proposal outlining 
your reasoning based on the facts and litigating hazards that support your position.  
 
 
Okay, I hope that our presentation today has been helpful to you and that the scenarios 
help make some appeals situations seem relatable. If you have any questions about the 
appeals process, then please visit IRS.gov/appeals. So, at this time, I would like to take 
questions, and if anyone would like to, please go to one of the microphones. There's a 
lady over there. Please go to the microphone. 
 
Audience: Yeah. I have a client whose 2010 tax return was examined. 
 
 It was a real estate professional case, and we won on appeals. 

Recently, they received a Notice of Deficiency 90-day letter, and 
they weren't given the opportunity to present any evidence or 
anything this time around. They just got the 90-day letter. Is there 
anything we can do, other than file a petition? 

 
So it was for 2010? 
 
Audience: No, this was for 2014. The 2010, we won and it's over. 
 
Okay. Well, each year stands by itself, and whether you're a real estate professional is 
determined year by year, and so in 2010, your client was considered a real estate 
professional. In 2014, did you not get an audit, like ‒  
 
Audience: Right. There was no _____. They just received a 90-day letter. 
 
Well, my guess is that they did get a letter from the IRS and they didn't respond. 
 
 
Did they change addresses or anything? 
 
Audience: They did, and that was my first ‒  
 
Yeah, because they're going to send it to the last known address. Unless they notify the 
IRS that their address has changed, the IRS doesn't know that. So they figured that the 
taxpayer was ignoring them, and they issued a 90-day letter, but it's not over. You can 
petition. Unless you're an attorney, your taxpayer would have to do that or hire an 
attorney. 
 
Audience: Yeah, I'm an attorney. So we can go back to ‒  
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It's $60.00 to petition in tax court, so it's relatively a minor amount, and then it would 
come to appeals. 
 
Audience: Yeah. Okay, thank you. 
 
You're welcome. Yes, sir? 
 
Audience: Can you hear me now? 
 
Yeah. Oh yeah. 
 
Audience: Okay. I've got a question. If you go to appeals and then you get a 

90-day letter, and then you say it goes back to appeals, do you ‒  
 
 
 get another shot at appeals, or you only have that one shot before 

the 90-day letter? 
 
Okay. So, in a normal case, you start off with exam. Exam audits you. Then, if you want 
to, you can go to appeals, if you follow the procedures. If you don't come to an agreement 
with appeals, then appeals will issue a Statutory Notice of Deficiency. At that point, it 
goes to an IRS attorney and it cannot come back to appeals because you already had a 
chance with appeals. You're welcome. Yes, ma'am? 
 
Audience: Mine is an interpretation of the tax law, and I've really learned that 

every single word means a lot. So my question to you is about 
vehicle usage in a business. 

 
I'm sorry. What did you say? 
 
Audience: It's about vehicle use in a business. Okay? So the wording is do 

you have available for personal use another vehicle. Does that 
mean ‒  

 
 
 if I was in examination for a client, that he doesn't own another 

vehicle but he has in use. What would the examination or appeals 
process be on that wording in itself? 

 
Well, when it comes to deducting an automobile for business, which is what I'm 
assuming you want to do, right? 
 
Audience: Right. 
 
You have to verify with contemporaneous records how many miles you drove, and the 
examiner will review that and, based on how credible it is, either accept it or not accept it. 
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Audience: Right, but to figuring out the percentage, if we were in 

examination, so this client only owns one vehicle. He's claiming he 
used it for 75 percent of his business. It asks, the question is 
asking, "Do you have another vehicle for you to use for your 
personal use?" That doesn't necessarily mean they have to own, 
correct? 

 
 
Right. Yeah, you're right. 
 
Audience: Okay, that's what I wanted to ‒ you know, I was really on the fence 

about that one. 
 
But, at the end of the day, he would have to figure out how many miles he drove total and 
how many were business to figure out the business percentage. 
 
Audience: Got it, got it. But it doesn't necessarily mean he has to own another 

vehicle. 
 
Right. 
 
Audience: Okay. Thank you. 
 
You're welcome. 
 
Audience: Okay, so it's getting a lot harder, substantially harder to get an in-

person appeals meeting in collections. What I was wondering is, is 
the same pattern starting to happen with examination appeals, as 
well? 

 
No, it's not. It's easier to get an in-person, a face-to-face conference in examination. So 
far, my manager has approved every one that has requested. Our goal is to resolve it 
without litigation, and I feel that if I don't grant a ‒  
 
 
face-to-face, that hurts my chances of getting a resolution, so I have always personally 
granted every face-to-face request. 
 
Audience: Okay. Thank you. 
 
You're welcome. 
 
Audience: I had a question about the post-appeals mediation. What's the 

typical case there? Is it a claim or is it a penalty, or what do you 
normally see? 
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On post-appeals mediation? 
 
Audience: Yes, sir. 
 
Well, it could be anything. They could be any issue. 
 
Audience: But it would be a non-docketed one, right? 
 
Yeah, it would have to be non-docketed. 
 
Audience: That would be like a claim that you end up going to district court 

with and do all that discovery, which costs you a fortune, so you 
go to post-appeals mediation? Is that mostly what it's for? 

 
Well, it's for, like if you can't get an agreement with appeals, it's one more step that you 
can try to resolve your case. They're not really that popular. We don't get too many of 
them. 
 
Audience: Most things actually get a petition, right? 
 
 
Pardon? 
 
Audience: Most things, after you're finished, you would give a petition, you 

know, it would go to tax court, other than a claim or a penalty ‒  
 
Yeah, if it's a deficiency, then we would issue a Statutory Notice of Deficiency. If it's a 
claim, then it would be a Claim Disallowance Letter. But we try to resolve most cases. I 
don't know what the percentage is, but it's a very high percentage of cases that appeals 
resolves. 
 
Audience: The second question is somebody was telling me your face-to-face 

of the future is a television screen. Is that the case? 
 
Well, I mean there are four types of conferences. There's telephone, correspondence, 
face-to-face, and virtual, which would be through a computer screen. You can just use 
your computer screen, not like a TV. 
 
Audience: Oh, okay. 
 
But it's in a pilot program. It's not like it's ‒  
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real new technology. I mean doing FaceTime on the phone has been around for a long 
time. It's just that for the IRS, it has to be real secure, and that's why it takes a little bit 
longer to implement this type of technology. 
 
Audience: Because the Russians will be watching the computer screen. 
 
Exactly. 
 
Audience: Okay. Thank you, sir. 
 
You're welcome. Okay. Well, thank you. 
 
 
 [End of Audio] 
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Glossary 

 
LB&I - The Large Business and International Division serves corporations, subchapter S 
corporations, and partnerships with assets greater than $10 million. These businesses 
typically employ large numbers of employees, deal with complicated issues involving tax 
law and accounting principles, and conduct business in an expanding global environment. 
 
 
Office of Chief Counsel - The Chief Counsel is appointed by the President of the United 
States with the advice and consent of the U.S. Senate. As the chief legal advisor to the 
IRS Commissioner on all matters pertaining to the interpretation, administration and 
enforcement of the Internal Revenue Laws (as well as all other legal matters) the Chief 
Counsel provides legal guidance and interpretive advice to the IRS, Treasury and to 
taxpayers. The Office of Chief Counsel serves America's taxpayers fairly and with 
integrity by providing correct and impartial interpretation of the internal revenue laws 
and the highest quality legal advice and representation for the Internal Revenue Service. 
 

PAMS - Post Appeals Mediation is a non-binding process that uses the services of a 
mediator or mediators, as neutral third parties, to help Appeals and the taxpayer reach 
their own negotiated settlement. To accomplish this goal, the mediator will act as a 
facilitator; assist in defining the issues; and promote settlement negotiations between 
Appeals and the taxpayer.  

 
SB/SE – The Small Business/Self-Employed Division helps small business and self-
employed taxpayers understand and meet their tax obligations, while applying the tax law 
with integrity and fairness to all.    
 
 
TEGE – The Tax Exempt and Government Entities Division helps its customers to 
understand and comply with applicable tax laws.  
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