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Advocating for your Client Using the Taxpayer Bill of Rights 

(edited transcript) 
 
Joseph Kovacs: My name is Joe Kovacs, and I'm an attorney advisor for the 

Taxpayer Advocate Service, also known as TAS, and this is a 
TAS-sponsored presentation. I would like to take a moment to talk 
about TAS before we start the presentation. TAS is an independent 
organization within the IRS. We are your voice at the IRS. If you 
or your clients have an IRS problem that's causing financial 
difficulty, or you have tried unsuccessfully to resolve the issue 
through normal IRS channels, or you believe an IRS system or 
procedure just is not working as it should, the Taxpayer Advocate 
Service is here to help you. You can stay connected to TAS and 
hear about emerging issues by following us on Facebook, Twitter, 
and YouTube. Now, let's get to today's session that focuses on an 
important topic: Advocating for Your Client Using the Taxpayer 
Bill of Rights. Again, I'm Joe Kovacs. I'm an attorney advisor to 
the National Taxpayer Advocate. This is my colleague, Michael 
Baillif, who is also an attorney advisor for the National Taxpayer 
Advocate. I’m going to turn it over to Michael who will get things 
started.  

 
Michael Baillif: Great. Thank you, Joe. 
 
 The Taxpayer Bill of Rights in its current form was adopted by the 

IRS in June of 2014, and it represents a set of ten fundamental 
taxpayer rights that should govern the interactions between 
taxpayers and the IRS. It does not really address the obligations of 
taxpayers to the IRS, although there certainly are plenty of those, 
but they're dealt with elsewhere. Instead, it provides a fundamental 
principled framework that protects taxpayers and guides the IRS 
throughout the tax administration process. And this is of huge 
benefit for taxpayers and for the government alike because there 
have been a number of academic studies showing that when 
taxpayers believe the tax system is fair and reasonable and 
trustworthy, they're more likely to voluntarily comply with their 
tax obligations than when they don't. Unfortunately, a while back, 
the Taxpayer Advocate Service performed a study of our own and 
found that of the taxpayers surveyed, only 46 percent even knew 
that they had rights, and only 11 percent knew what the rights 
were. So this is a huge disparity. 

 
The Taxpayer Bill of Rights is a very important means of 
addressing this deficiency. The ten rights that comprise TBOR are 
set forth in a number of different places, one of which is the IRS 
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Publication 1, and you can find that online. It's also published in 
print by the IRS, and it's widely circulated. For example, there 
were over 30 million copies made in fiscal 2015 alone. Now, the 
descriptions of the different rights that you could find in Pub 1 are 
not themselves legally binding, but this is still a very useful 
advocacy tool when you need that. 
Because, you know, anytime when you're dealing with the IRS that 
you're able to point to an IRS publication and say, "Well, look 
here, see. It says so-and-so, and as a result please do this and that, 
or refrain from doing whatever it is you're doing," that can be 
helpful to the dialogue.  
 
Another large step in the evolution of TBOR occurred late last year 
when Congress codified TBOR at section 7803(A)(3) of the 
Internal Revenue Code. And in essence, that section provides that 
the IRS Commissioner must ensure that IRS personnel be familiar 
with and act in accordance with taxpayer rights– as set forth 
elsewhere in the code. And this is huge because for the first time 
there's the most comprehensive framework of taxpayer rights 
codified in a way that makes the IRS accountable for, a broad scale 
set of these rights. So how does this accountability work? Well, 
there really are two elements to it. First, IRS personnel need to be 
familiar with taxpayer rights, and the IRS can and should be 
constantly updating and improving the Internal Revenue Manual to 
provide -carefully-written, thoroughly-drafted descriptions of the 
different taxpayer rights, and the ways in which they would apply 
in certain situations. In turn, these upgraded IRS provisions can be 
used in training materials and as part of alerts and as the basis for 
other communications sent to IRS personnel via the intranet within 
the IRS and other mechanisms. Now, you can play a role in that as 
well by reviewing the IRM and advocating for changes that you 
think would shine more of the spotlight on taxpayer rights or on a 
particular right that is especially crucial for the clients you 
represent. 

 
 You can also review many of the training materials that are already 

publicly available, and also seek others via Freedom of 
Information Act requests.  

 
Now, for the second element of accountability, the IRS must act in 
accordance with taxpayer rights as set forth elsewhere in the Code, 
and because of the way the statute is worded, there are really two 
subparts to this element. As a threshold matter the IRS can and 
should be held accountable for acting consistently with the ten 
taxpayer rights that it adopted back in 2014.  
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So, for example, if you are representing a client in Appeals [clears 
throat] and you feel that the Appeals Officer is not approaching 
the case with an open mind or is in some way biased, then you 
should tell the Appeals Officer and his or her supervisor that your 
client [clears throat] has a basic right to appeal an IRS decision in 
an independent forum, and that based on that, you would like to 
have the Appeals Officer replaced or have a supervisor more 
actively involved in the case, or whatever other remedy there 
might be.  
 
So the first element is to continue to hold the IRS accountable for 
acting in accordance with the initial ten taxpayer rights.  
Beyond that, though, the statute as written also looks to other 
authority within the Internal Revenue Code. As a result, it's very, 
very important to link up the particular right for which you are 
advocating with other authorities in the Code that are either 
directly on point or that are applicable by analogy. And to do this, 
the TAS TBOR Crosswalk that we have developed can be an 
extraordinarily powerful advocacy tool. We've developed a 
website that likewise sets forth the various, rights, that provides 
authorities related to them, and that will provide a crosswalk 
linking up the rights to other authorities elsewhere in the Code. 
And I very much encourage you to take advantage of this,  as you 
go about representing clients and addressing cases.  
 
I would also note that the discussions of the taxpayer rights that we 
will embark upon now are in large part based on our, TBOR 
website. So there's a lot of good material there. Now, the first right 
I will mention is the right to be informed. Taxpayers have a right to 
know what they need to do to comply with the tax laws. 
Taxpayers likewise have the right to be informed regarding 
policies, procedures, and laws being applied with respect to their 
own particular cases. Looking at the statute, there are multiple 
examples of notice requirements, which, if violated by the IRS, can 
either serve as the basis of a time extension for the taxpayer to 
perform various things, or can even invalidate the IRS's position 
altogether.  
 
Additionally, from a broader perspective, taxpayers and their 
representatives can file Freedom of Information Act requests to 
find out more about what's going on in the case. Now, there will be 
limitations there.  
 
 
You won't be able to obtain information relating to the particulars 
of other taxpayers or obtain information deemed sensitive for tax 
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administration, but you can learn an awful lot about what's going 
on with your own taxpayer's case. 
 
Next is the right to quality service. Taxpayers have the right to 
expect fair, prompt, and courteous service in their dealings with the 
IRS. For example, section 6304 in Fair Collection Practices has set 
forth a number of requirements that can be generalized.  

 
For instance, under that section, IRS personnel are not allowed to 
use profanity, nor are they allowed to harass taxpayers by 
repeatedly calling and allowing the phone to ring. Likewise, they 
cannot contact taxpayers before 8:00 AM or after 6:00 PM. 
Additionally, and this can be quite significant, in all but a few 
specific situations, the IRS is required to respect a Power of 
Attorney designation. So they cannot do an “end run” around a 
representative to a taxpayer.  
 
Next, taxpayers have the right to pay no more than the correct 
amount of tax. And this applies to taxes, to penalties, and to 
interest. And again, there are examples of this basic principle made 
explicit and implicit throughout the code. There are all kinds of 
Reasonable Cause Abatement provisions within various statutory 
regimes. Additionally, under section 6404, you can obtain 
abatements of interest in the case of delays or errors that have been 
unreasonably made by the government. In that situation you might 
see, say, a Statutory Notice of Deficiency that has been delayed 
because the responsible personnel had been detailed out for 
training for a long period. So, interest, which is usually very 
difficult to get abated, even there, you know, there, there are 
possibilities.  
 
Next right I'll mention is the right to challenge the IRS’s position 
and be heard. Taxpayers have the right to object to, and provide 
information with respect to, an IRS formal decision or informal 
decision, and that material must be considered promptly and fairly, 
and the IRS must provide a written explanation if it disagrees with 
the taxpayer. Even in a situation as automatic as a math error 
assessment –under section 6213, tax payers still have the right to 
that written notice, and they are provided 60 days to file an 
abatement request. And if that occurs, the IRS must carefully 
consider the abatement request, and if even they ultimately deny it, 
taxpayers will then have 60 days to file for judicial review before 
the tax court. And if that's the course they take, they won't have to 
pay the assessment until the tax court rules. 
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On a related note, taxpayers also have the right to appeal an IRS 
decision in an independent forum. This right is available in the vast 
majority of situations related to IRS administrative decisions. 
 
Appeals is required to consider the case and stand as an 
independent forum in attempting to find a non-litigious resolution 
of the case. It also must provide a written decision that itself can be 
the subject of judicial review. A statutory example of when 
Appeals can come into play is in section 7122 relating to Offers in 
Compromise and Installment Agreements. And it's actually a 
double right in that if the IRS is contemplating rejecting an OIC or 
Installment Agreement request, first there must be an independent 
administrative review before the taxpayer is even informed. 
 
Once that's communicated to the taxpayer, the taxpayer will then 
have another opportunity to appeal the case to the Office of 
Appeals. Now, that being said, though, interestingly enough, most 
of the authority underlying the right to appeal is regulatory rather 
than statutory, and it's in section 601.106. And it basically has 
procedural guidelines--taxpayers, once a preliminary determination 
is made, once they receive a 30-day letter, will have a chance to 
file a protest with Appeals and then things proceed from there 
with the hearing and the conference and the written decision.  
Now, there are a couple of situations where appeals are not 
available, for instance, in the case of a frivolous appeal, section 
6702, frivolous return penalty. Those are situations where the 
taxpayer may have argued that they have no tax liability on 
religious grounds or on conscientious objector grounds or things of 
that nature. But, by and large, this appeal is out there, and it's very 
powerful.  
 
Now, next taxpayers have the right to finality. Taxpayers need to 
know how long the IRS has to assess taxes and to collect taxes, and 
they also need to know how long they have to seek a refund. 
 
 
The statute of limitations on assessments is in section 6501, and it 
essentially provides that the IRS can assess taxes three years from 
the time the return is due or filed, whichever is later. But this can 
be extended in circumstances such as a substantial underpayment 
of tax, or fraud, or non-filing. Additionally, the IRS has ten years 
to collect the tax under section 6502. In terms of a refund, the 
statutory regime is at section 6511, supplemented as well by 
section 6514.  
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And the refund statute rules get very complicated, but suffice it to 
say that as a general matter, you can seek a refund within three 
years from the time a return is filed or two years from the time a 
tax is paid, whichever is later.  
 
Now, the last right I will mention this morning before turning 
things back to Joe will be the right to privacy. Taxpayers have a 
right to have their affairs interfered with as little as possible by the 
IRS during the course of IRS inquiries or IRS actions. And it is this 
limitation on the power of the IRS and this protection of the 
taxpayer's due process rights that we mean when we say the right 
to privacy. This is to be distinguished from the right to 
confidentiality, which we will also be talking about shortly. But it 
is the right to privacy that protects taxpayers from undue 
interference with their private lives, and also that guarantees them 
the right to application of the balancing test in any Collection Due 
Process hearing held under  section 6330 or section 6320.  
 
Additionally, the right to privacy confers substantial protections in 
the case of levies of personal property. There cannot be such an 
action taken under section 6331 unless a tax payer has received 30 
days' notice and demand. Additionally, there cannot be such an 
action where there is a collection agreement pending. And finally, 
the IRS can only take this action if it's going to recognize a net 
asset gain from the transaction. And if there's any doubt on that 
subject, then there can be a detailed hearing about it and, an 
inquiry under IRC section 6335. So these rights confer many, 
many protections, and I'll now turn this over to Joe who will talk 
about the remaining rights. 
 

Joseph Kovacs: Okay, thanks very much, Michael. I’m going to pick up with the 
right to confidentiality. Under this right, taxpayers have the right to 
expect that any information they provide to the IRS will not be 
disclosed unless authorized by the taxpayer or by law. Taxpayers 
have the right to expect appropriate action will be taken against 
employees, return preparers, and others who wrongfully use or 
disclose taxpayer return information.  

 
Under IRC section 6103, return information includes more than 
just basic identifying information and monetary amounts listed on 
a taxpayer's return. It even includes whether the taxpayer's return 
was, is being, or will be examined, or subject to other investigation 
or processing. Beyond recognizing this right and ensuring you 
protect confidential taxpayer information, your role as a 
practitioner may involve reassuring taxpayers about this right and 
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ensuring they feel comfortable providing their full tax information 
to you and to the IRS. 

 
 We'll move now on to the right to retain representation. Under this 

right, taxpayers have the right to retain an authorized 
representative of their choice to represent them in their dealings 
with the IRS. Taxpayers have the right to seek assistance from a 
Low Income Taxpayer Clinic if they can't afford representation. 
Low Income Taxpayer Clinics or LITCs are independent from the 
IRS. LITCs serve individuals whose income is below a certain 
level and who need to resolve a tax problem with the IRS. LITCs 
provide professional representation before the IRS or in court on 
audits, appeals, tax collection disputes and other issues for free or 
for a small fee.  

 
 See Publication 4134, Low Income Tax payer Clinic List for more 

information. And for detailed information and requirements 
regarding who can represent a tax payer before the IRS, refer to 
Circular 230. 

 
 Also related to this right is the right to consult with a representative 

during an interview. Under IRC section 7521(b)(2), in most 
situations, the IRS must suspend an interview if the taxpayer 
requests to consult with a representative such as an attorney, CPA, 
or enrolled agent.  

 
Let's move on to the right to a fair and just tax system. Taxpayers 
have the right to expect the tax system to consider facts and 
circumstances that might affect their underlying liabilities, ability 
to pay, or ability to provide information timely. Taxpayers have the 
right to receive assistance from the Taxpayer Advocate Service – 
that's us – if they experience financial difficulty or if the IRS  has 
not resolved their tax issues properly and timely through its normal 
channels. If you have acted with reasonable care, you might be 
entitled to relief from certain penalties. Additionally, if you have a 
reasonable basis for taking a particular tax position such as a 
position on your return or claim for refund – 
 
 
you may be entitled to, to relief from certain penalties. Reliance on 
the advice of a tax professional can in certain circumstances 
represent reasonable cause for the abatement of certain penalties,. 
if you can present evidence to show that such reliance was in good 
faith and reasonable based on the taxpayer’s -specific 
circumstances, such as their level of education. And we have a 
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whole other presentation on penalties and reasonable cause and 
ways to obtain relief. 
 
Let's talk about the right to a fair and just tax system. Taxpayers 
may have unique circumstances that increase their cost of living 
expenses beyond the standard amounts, and thus affect their ability 
to pay. For example, taxpayers may have higher than average 
medical expenses or increased transportation costs to commute to a 
job. As part of the right to a fair and just tax system, if using the 
standard allowances would result in a tax payer not being able to 
pay his or her basic living expenses, the IRS must use the actual 
amounts. 
 
Furthermore, the IRS can't require financial information if the 
taxpayer is trying to settle a debt through a doubt as to liability 
Offer in Compromise. Such information is unnecessary in 
evaluating such an offer and would infringe upon the tax payer's 
right to privacy.  
 
Now that we've discussed the Taxpayer Bill of Rights, or TBOR, , 
let's move on to some examples of how the TBOR,  may be used to 
advocate for the taxpayer. The first example involves a common 
law rule known as the Cohan Rule, which dates back to the 1930s. 
You can see up on your screen, it's a 1930 Second Circuit case. In 
the case of Cohan v. Commissioner, the tax payer was a producer 
of Broadway plays. He spent approximately $55,000.00 on travel 
and entertainment expenses. This is approximately $746,000.00 in 
today's inflation-adjusted dollars. However, the United States 
Board of Tax Appeals, this is the predecessor of the current United 
States Tax Court, disallowed all of the tax payer’s deductions 
because it could not know exactly how much he spent. 
 
 
The question on appeal was how far this refusal was justified; in 
view of the finding that the taxpayer had spent a lot of money and 
that these amounts spent were allowable expenses. The second 
circuit noted that it didn't know how many trips the taxpayer made 
nor how large his entertainment expenses were, yet there was 
obviously some basis for computation. Even if the amount were 
trivial and unsatisfactory, there was a basis for some allowance. 
The court noted that it is not fatal that the resulting estimation will 
inevitably be speculative.  
 
So now let's tie the Cohan ruling to TBOR rights. The court found 
that absolute certainty in such matters is usually impossible and is 
not necessary. Thus, the Cohan Rule provides that as close of an 
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approximation as possible should be made. Because at the time of 
this case there was no record keeping requirement for travel and 
entertainment expenses and because allowing no expenses would 
clearly lead to the taxpayer paying more than the correct amount of 
tax, the Cohan rule supports the right to pay no more than the 
correct amount of tax.  
 
As part of the right to a fair and just tax system, the IRS must 
consider a taxpayer's facts and circumstances which includes 
individual facts that would allow the IRS to make an estimation. In 
this case, the facts could be used to determine an estimate based on 
the average amount spent per trip, the average number of trips, the 
average number of people, the number of events, et cetera. As part 
of the right to challenge the IRS's position and be heard, the 
taxpayer has the right to provide additional documentation to help 
create an estimate, and to object when the IRS summarily rejected 
all expenses.  
 
Since the Cohan case from 1930, the law has been changed to 
require substantiation for traveling and entertainment expenses. 
You can refer to section 274(d) for that rule. However, even if the 
Cohan Rule no longer applies in its original context of travel and 
entertainment expenses, we can take the theory from it and apply it 
to other areas where there is no record keeping requirement and 
absolute certainty may be impossible. 
 

 There are some areas where this doesn't work. For example, 
charitable contributions have record keeping requirements and 
thresholds, so the Cohan Rule wouldn't apply in that context. 
However, the Cohan Rule and the rights it supports could apply in 
the context of an Earned Income Tax Credit, or EITC, claim where 
a tax payer was trying to prove income. An example of this would 
be a self-employed tax payer who works in the home as a nanny or 
hairdresser and gets paid cash. The taxpayer may not have exact 
records, but if the tax payer had some basis for approximating 
income and the IRS disallowed all income and rejected the EITC, 
the taxpayer could argue that the IRS's actions were not in accord 
with the taxpayer's right to pay no more than the correct amount of 
tax, the right to a fair and just tax system, and the right to challenge 
the IRS's position and be heard.  

 
You could argue for the IRS to apply the Cohan rule in this case 
and come up with an estimation of income based on things like a 
schedule of clients, average amounts charged for services, average 
number of days worked, et cetera.  

 



Advocating for Client Using the Taxpayer Bill of Rights 
 

www.verbalink.com  Page 10 of 16 

 
 Another example of using the Taxpayer Bill of Rights, or TBOR, 

to advocate involves the IRC section 32(k) ban on claiming the 
EITC (or the EIC), which is invoked for the reckless or intentional 
disregard of the EITC rules and regulations, and disallows EITC 
claims for two years. For the purposes of the EITC two-year ban, 
the statute does not define what is reckless or intentional disregard, 
and there are no regulations providing guidance. However, it's 
clear that the standard requires more than carelessness.  

 
 As a point of comparison, the accuracy-related penalty under IRC 

section 6662 states that negligence includes any failure to make a 
reasonable attempt to comply with the provisions of this title and is 
distinguished from a disregard, which is careless, reckless, or 
intentional. The regulations under 6662 provide definitions and 
explanations of the terms careless, reckless, and intentional. 
However, in the case of the EITC two-year ban, there is no such 
regulatory guidance, and the IRS has in the past routinely imposed 
the ban on taxpayers with whom it had no interaction and there 
was no occasion to ascertain anything about the taxpayer's state of 
mind. For example, the IRS might impose the ban because it 
determined the tax payer should have learned the EITC rules from 
another audit, even if the taxpayer didn't respond to the audit or 
was not otherwise involved with the audit. Based on the legal 
advice mentioned on the next slide, the IRS changed its IRM to 
specify  that the ban should not be asserted solely based on the 
taxpayer's failure to respond, and you can cite the IRM if you 
believe an examiner is not following it. You can see the IRM 
section up on your screen. It's in part four. 

 
 And I'll give you, just very briefly, a couple of quotes from the 

IRM. A taxpayer's failure to respond adequately or not respond at 
all does not in itself indicate the taxpayer recklessly or 
intentionally disregarded the rules and regulations of the ETIC. If 
this is, another quote here,  the first year EITC audit for the 
taxpayer and the taxpayer has responded, you must speak with the 
taxpayer before you recommend assertion of the ban. 

 
 Citing this IRM section can be helpful in ensuring the IRS allows 

the taxpayer the opportunity to be heard before the ban is imposed. 
In addition to the IRM, you might also cite internal IRS documents 
and case law to bolster your argument for the taxpayer. For 
example, if you find the IRS is not following the IRM, you can cite 
Service Center Advice 2002 45051, which also provides that the 
failure to respond is not enough in and of itself to find a reckless or 
intentional disregard of the EITC rules. 
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 In addition, case law may be helpful even when it is not 

precedential, as is the case with Tax Court summary opinions. For 
example, the case of Baker v. Commissioner found where the tax 
payer testified credibly that he relied on and followed the advice of 
his return preparer, the tax payer didn't act in reckless or 
intentional disregard of the rules. The challenge when advocating 
for your taxpayer is not only to get the IRS to recognize this 
holding, but also to provide an opportunity for the taxpayer – 
to provide evidence, including orally, that he or she relied in good 
faith on a preparer.  
 
So, again, let's tie this back into the Taxpayer Bill of Rights.  
What TBOR rights are implicated by the EITC example, and how 
can you use them to advocate for your tax payer? First, a  taxpayer 
has the right to pay no more than the correct amount of tax. This 
means not only that a  taxpayer has the right to pay no more than is 
due, but it also means that the taxpayer has a right to receive all tax 
benefits that they are entitled to under the law. By incorrectly 
imposing the two-year ban, the IRS is preventing the tax payer 
from receiving a tax benefit to which he or she is lawfully entitled.  
 
Under the right to a fair and just tax system, the IRS must consider 
the underlying facts and circumstances. In the case of the EITC 
two-year ban, the fact that the tax payer hasn't responded is not 
enough in and of itself to make a finding of reckless or intentional 
disregard. The IRS must look at other facts and circumstances to 
draw this conclusion.  
 
 
Finally, under the right to challenge the IRS's position and be 
heard, the IRS must consider the taxpayer's objections. If the 
taxpayer presents evidence that he or she reasonably and in good 
faith relied on a preparer, the IRS must take this into consideration 
when deciding whether the taxpayer acted recklessly or 
intentionally in disregarding the EITC rules.  
 
The final TBOR example involves Collection Due Process 
hearings, and Michael referred to them just a few minutes ago. 
And it's helpful to use a fact pattern from a 2014 Tax Court case 
called Budish. In the case of Budish v. Commissioner, the IRS 
issued a Notice of Intent to Levy to the taxpayer, who was a 
sculptor who worked in cast bronze and sold his artwork through a 
wholly-owned S Corporation. The taxpayer timely requested and 
received a Collection Due Process hearing. During the hearing, the 
taxpayer and the appeals officer agreed on a payment amount for 



Advocating for Client Using the Taxpayer Bill of Rights 
 

www.verbalink.com  Page 12 of 16 

an installment agreement that would full pay the outstanding tax 
liability.  
 
However, the appeals officer insisted upon filing the NFTL, the tax 
lien, as a condition to the installment agreement, stating that it was 
in the government's best interest since the taxpayer's liability 
exceeded $200,000. The taxpayer's counsel provided  a letter from 
the taxpayer supplier substantiating that should the IRS file the 
lien, the taxpayer's longstanding business relationship with the 
foundry that provided the taxpayer's supplies would be drastically 
altered. The taxpayer also argued that the lien filing would result in 
the buyers of sculptures not financing him by paying up front for 
the artwork they may never receive because it may be encumbered 
by the tax lien.  
 
Finally, the taxpayer argued that the lien would adversely affect his 
credit rating, and as a result, the taxpayer would be unable to pay 
the foundry, his supplier, using his credit card. Despite all these 
arguments, the appeals officer insisted upon filing a NFTL, the 
federal tax lien as a condition to the installment agreement, and the 
taxpayer declined to enter into the installment agreement with 
those terms.  

 
 The CDP balancing test under section 6330 requires the appeals 

officer to determine – and I'm quoting the statute here – whether 
the proposed collection action balances the need for the efficient 
collection of taxes with the legitimate concern of the person that 
any collection action be no more intrusive than necessary. 
However, the appeals officer in the Budish case merely included in 
the CDP determination a statement that the taxpayer – and this is a 
quote here – failed to show how withholding the lien filing would 
be in the best interests of the government to facilitate the 
collection.  
 
The court and this is the Tax Court in this case – found the 
language used in the appeals officer's determination was in effect 
surplusage or boilerplate – and those are words from the court's 
opinion – included merely for the sake of completeness. The 
appeals officer didn't explain how she came to the conclusion, and 
didn't show how she thoroughly considered the taxpayer's 
contention that the lien would severely impair his ability to pay off 
the underlying liability.  

 
The court found that the appeals officer's determination lacked any 
analysis of what led the appeals officer to conclude that the levy 
action balanced the need for efficient collection with the taxpayer's 
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desire that it not be unnecessarily intrusive. Furthermore, the 
appeals officer did not discuss factors considered in conducting the 
balancing test. The court – and this is a very, very novel opinion in 
this Budish case, remanded – remanded means sent back – the case 
to the IRS Office of Appeals for a supplemental CDP hearing. It 
provided specific directions for the Appeals Office to perform a 
balancing of factors before determining the appropriate collection 
action. 
 
Notably, it provided a list of factors to consider, which you can see 
up on your screen, and these factors included the impact of a 
proposed collection action, that's the lien filing (or NFTL) on the 
taxpayer's ability to remain in business and generate sufficient 
income to not default on the proposed installment agreement. 
Secondly, the value of the taxpayer's assets and the amount of cash 
flow. 
 
Thirdly, any reasonable alternatives to the proposed collection 
action,. for example, a bond in lieu of the NFTL of the lien, and 
finally, the validity and priority of the lien and whether it would 
attach to the taxpayer's assets. The court, again, gave very specific 
instructions here. So, again, let's tie this in to the Taxpayer Bill of 
Rights. There are multiple TBOR rights implicated here in the 
Budish case. First, the IRS failed to recognize the taxpayer's right 
to privacy by not considering how the lien was overly intrusive 
when balanced with the IRS's need for collection. In this case, the 
taxpayer and the IRS even agreed on a collection action, namely, 
the installment agreement, and yet the IRS chose to file a lien 
anyway. 
 
The right to a fair and just tax system and the right to challenge the 
IRS's position and be heard means that the IRS must consider the 
underlying facts and circumstances as well as the taxpayer's 
objections. In this case, the taxpayer presented evidence of how the 
lien would affect his business and his ability to make money. By 
not taking the evidence and arguments into account, the IRS was 
infringing upon these taxpayer rights.  

 
 
 Finally, as part of the right to appeal an IRS decision in an 

independent forum, the IRS must provide an impartial appeal that 
is meaningful. When the appeals officer failed to adequately 
conduct the balancing test and relied on a boilerplate statement – 
again, the court's language was surplusage or boilerplate – to fulfill 
this requirement, the appeals officer was disregarding the statutory 
requirements for CDP hearings and not providing meaningful 
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appeal. Basically, the appeals officer was just saying, "Yeah, yeah, 
yeah, I met the requirement, let's move this on," and not providing 
any opportunity or consideration of the taxpayer's needs and 
concerns.  

 
 That basically wraps up our presentation. Just a few brief 

concluding words about TAS. TAS, again, is an independent 
organization within the IRS that helps taxpayers and protects 
taxpayer's rights.  

 
We help taxpayers whose problems with the IRS are causing 
financial difficulties, who have tried, but haven't been able to 
resolve their problems with the IRS, or believe an IRS system or 
procedure isn't working as it should, and our service is completely 
free. This is part of the right to a fair and just tax system discussed 
earlier. TAS is continuing to update its website regarding the 
Taxpayer Bill of Rights and will continue to add new entries to its 
Crosswalk of Rights. That's the crosswalk that Michael had 
mentioned earlier in the presentation.  
 
The TBOR website can be found by accessing TAS's main website 
above. In addition, there are other ways to contact TAS, and you 
can see them up on your screen, if you are experiencing a problem 
with the IRS.  
 
This concludes today's presentation. Thank you very much for 
your time and attention, and we can now take any questions in our 
remaining five minutes. If you can please come to the – 
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Glossary 

Abatement - the act of reducing something, such as a tax, or of eliminating it 
permanently. 

Collection Due Process (CDP) Hearing – These are procedures available to a taxpayer 
if they have received a Notice of federal tax lien or Intent to levy. 

The Freedom of Information Act (FOIA), 5 U.S.C. § 552, is a federal freedom of 
information law that allows for the full or partial disclosure of previously unreleased 
information and documents controlled by the United States government. 

Installment Agreement – If a taxpayer is financially unable to pay their tax debt 
immediately, they can make monthly payments through an installment agreement.  

Levy - An IRS levy permits the legal seizure of property to satisfy a tax debt. It can 
garnish wages, take money in a bank or other financial account, seize and sell vehicle(s), 
real estate and other personal property. 
 
Low Income Taxpayer Clinic (LITC) - is an organization that receives a matching 
grant from the Internal Revenue Service (IRS) to represent low income individuals who 
have a tax dispute with the IRS, and to provide education and outreach to individuals who 
speak English as a second language (ESL). 

Notice of Federal Tax Lien (NFTL) - A federal tax lien is the government’s legal claim 
against your property when you neglect or fail to pay a tax debt. The lien protects the 
government’s interest in all your property, including real estate, personal property and 
financial assets. 

Offer in Compromise (OIC) - is an agreement between a taxpayer and the Internal 
Revenue Service that settles the taxpayer's tax liabilities for less than the full amount 
owed. 

Statutory - is something mandated by or related to statutes, which are laws or bills passed by 
the legislature.  

Taxpayer Bill of Rights (TBOR) - The IRS has adopted a Taxpayer Bill of Rights as 
proposed by National Taxpayer Advocate Nina Olson which groups the existing rights in 
the tax code into ten fundamental rights, and makes them clear, understandable, and 
accessible. 
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