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Advocating for Clients in Issues Flowing from the Foreign Account Tax Compliance 
Act (FATCA), particularly form 1042-S Refunds 

 (edited transcript) 
 
 
Michael Bailiff: Thank you very much. My name is Michael Bailiff, and I'm an 

attorney advisor with the Tax payer Advocate Service, and this is a 
TAS sponsored presentation. Let me take just a moment before we 
get started to tell you a little about TAS. 

 
 

We are an independent organization within the IRS, and we 
advocate on behalf of tax payers. So if you, or your client, are 
experiencing financial difficulties as the result of an IRS action, or 
if you having trouble resolving a case through the standard 
channels, or if you feel as though an IRS procedure or system is 
not working as it should, then we are here to help, and we welcome 
and encourage you to get in touch with us. And we will work with 
you to resolve the matter. You can stay in touch with TAS and 
follow developments in the case law through our various platforms 
on social media. You know Facebook, YouTube and Twitter. 

 
  
 
 And we have a Tax Payer Advocacy service website as well.  
 
 

Now, with that, let's get started and talk today about issues flowing 
from the Foreign Account Tax Compliance Act, FATCA, and, in 
particular, we will be focusing on issues relating to refund claims 
filed by non-resident aliens on their Forms 1040 NR that are 
associated with Forms 1042-S. Now, as you can already tell, that is 
a mouthful, so I will often refer to these claims simply as 1042-S 
claims. And the non-residents who are seeking them, simply as 
1042-S filers.  

 
 
 What we have found is that recently Form 1042-S filers have been 

having trouble receiving the refunds that they've been seeking, and, 
as a result, we thought it was worthwhile having a discussion 
regarding the processes the IRS have been using, and how they go 
about things.  

 
And so for our course objectives, we hope that by the end of this 
presentation, you will have a better understanding of these 
processes and you will be able to better articulate for your clients 
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who have their refund claims frozen or disallowed. And, likewise, 
we would like you to be in a better position to anticipate future 
developments in this area that have been coming at a fast and 
furious rate. 

 
 
 
 As I mentioned, there have been a number of developments in this 

area, and as a result, non-residents who have been filing their 
Forms 1040 NR that are associated with the forms 1042-S, have 
been having trouble obtaining the refunds that they are entitled to. 
And so we wanted to have a discussion to talk about that to give 
you a better understand as to how those are evaluated and provide 
some strategies about how you can advocate. And, in this context, 
it's especially important to have an understanding of how these 
claims are impacted by the passage of FATCA.  

 
 
 And that's what we'll talk about this morning. Now, as a starting 

point, these 1042-S claims are governed by the rules in Chapter 3 
of the Internal Revenue Code. Chapter 3 resides within Sections 
1441 through 1446, and 1461 through 1465 of the Code. 
Specifically Sections 1441 through 1443 require payers to 
undertake withholding on fixed determinable and periodic 
payments, FDAP. They're often called "un-income" to non-
residents, and examples of FDAP payments would include 
fellowship and grants, compensation for personal services and 
dividends and interest. 

 
 
 
 Chapter 3 provides the general guidance for this withholding for 

how the withholding agents are to make payments to the IRS, 
report out information to the IRS and tax payers, and then, in turn, 
how taxpayers can go about obtaining their refunds. A discussion 
of the intricacies of Chapter 3 is more than we can undertake this 
morning, but suffice it to say that withholding agents will make 
withholdings on each payment to non-residents that falls under the 
FDAPP classification.  

 
 
 They then remit these deposits to the IRS either annually or more 

frequently. At year's end, they will submit a form 1042 to the IRS 
that provides an aggregate description of the withholdings they 
have undertaken. They likewise will furnish the IRS with Forms 
1042-S, which lists out the individual withholding they have 
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undertaken on the account of each taxpayer. At the same time, they 
provide taxpayers with three copies of these forms 1042-S. So at 
the end of the day, the IRS has Copy A of the 1042-S. 

 
 
 Taxpayers have Copies B, C and D, and a taxpayer is to go ahead 

and retain Copy B for its own records, use Copy C for purposes of 
its federal return, and then Copy D can be used for state purposes. 
When a non-residents individual taxpayer, and that's really what 
we're focusing on today rather than foreign corporations, when an 
individual non-residents wants to obtain the benefit of the 
withholding that has been taken undertaken on their account, at 
year end they'll find their Form 1040NR, or Form 1040EZ, as the 
case may be, and, at that point they go ahead and attach the Form 
1042-S to that.  

 
 
 
 
 And go ahead, send it in the IRS and, assuming it all goes well, the 

Copy C of the Form 1042-S they submit will match up with the 
Copy A of the Form 1042-S that is held by the IRS, and, likewise, 
the taxpayer will have accurately transferred some of the 
information from their old Form 1042-S onto their Form 1040NR. 
In a perfect world, that will all match up, and there will no other 
extraneous issues, and the claim for credit or refund will be 
allowed. From a 50,000 foot perspective, that's how Chapter 3 
works. Let's pause with that for a moment and think back to the 
Great Recession a few years ago. 

 
  
 
  
 

As you might recall, there was a real premium on generating 
additional tax revenue at that point to fund some of the various 
government recovery programs that were going on. Additionally, 
there were some very high profile cases where taxpayers were 
found to be using some foreign offshore accounts to hide assets 
and income. And partly in response to the circumstances, Congress 
passed the Foreign Account Tax Compliance Act FATCA in 2010, 
and the IRS then used backup to reign in some of this tax evasion 
activity and to generate much needed tax revenue. 
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 In a nutshell, FATCA operates by placing the primary compliance 
task on withholding agents who are required to undertake 30 
percent withholding on payments made to foreign financial 
institutions who have not agreed to undertake information 
reporting to the IRS on the accounts of US taxpayers. And it's up 
to withholding agents, most of whom, in this context, will be 
financial institutions themselves, to determine when withholding is 
necessary and to undertake that. And if they fail to do so, then they 
themselves are liable for the withholding, so they have a very 
serious incentive to be accurate. 

 
 
 
 A foreign financial institution can avoid being withheld upon, as I 

mentioned, if they agree to undertake information reporting to the 
IRS with respect to the accounts of US taxpayers, and also to 
undertake direct withholding against any accounts that are 
classified as recalcitrant accounts held by recalcitrant account 
holders who haven't made adequate disclosure to them. The – we 
won't go into much detail on FATCA. That's really beyond the 
scope of what we're discussing today, because FATCA is really 
fundamentally an information reporting regime. 

 
 
 It simply uses withholding as a stick to enforce that information 

reporting. In fact, if FATCA was ever 100 percent successful, there 
would never be a penny withheld under FATCA. The really 
important takeaway, where FATCA is concerned, for this 
morning's presentation is that because of the circumstances I 
described in which it was passed, it's advent really ushered in a 
shift from a service based orientation in this foreign withholding 
space, to much more of an enforcement based orientation.  

 
 When FATCA was passed, the IRS could have established its own 

sort of separate regime for how to deal with the reporting out of 
payments that had been withheld. Rather than doing that though, it 
simply opted to follow Chapter 3 procedures. So now, if an amount 
is withheld under Chapter 4, it's treated just like Chapter 3. You 
know the 1042 is issued to the IRS, and then the 1042-S' are flying 
every which way, and the procedure becomes identical. So once 
this piggy backing of Chapter 4 into Chapter 3 occurred, you 
would think that it would have been a very smooth process because 
Chapter 3 had been working under well established procedures for 
decades. 
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 But the transition was actually anything but smooth. Instead the 
collapsing of Chapter 4 into Chapter 3 signaled a dramatic change 
in the way that Chapter 3 itself operated. And this change actually 
occurred in the absence of any really meaningful statutory or 
regulatory revisions. It was simply in the outlook of the IRS and 
the procedures they started to follow. Now, previously, Chapter 3 
and the way it was implemented in practice followed the way 
employment withholding was undertaken on the domestic front. 

 
 
 Basically if a claim for credit or refund came in and there was no 

affirmative indicia of fraud, no critical documents that were 
lacking, or no other indication that something odd was going on, 
the refund would be forthcoming. Certainly there would be audits, 
occasionally after the fact, but the presumption was that if 
everything looked good, it was good. And as a general matter, this 
really worked. TAZ undertook some empirical research, and what 
we found is that, as a group, Form 1042-S filers were extremely 
compliant. 

 
 
 For example, we looked at no change audit rates, and Form 1042-S 

filers had a higher no change rate than did either comparable Form 
1040NR filers as a larger group, or even comparable Form 1040 
filers. Further, we looked at a measure called DIF Scores, 
Discriminate Index Function Scores, and this is another 
mechanism for looking at the risk profile of groups of taxpayers. 
And, sure enough, by this measure as well, Form 1042-S filers had 
a lower risk profile for non-compliance than did other Form 
1040NR filers or comparable 1040 filers.  

 
 
 
 
 So this all pointed to the prior approach with respect to Chapter 3 

as having been justified and as working pretty well. The IRS 
though had generalized concerns regarding the existence of fraud 
and, based on that, implemented some very stringent procedures. 
And, in particular, as of January 1, 2015, they implemented an 
across the board systemic freeze on all Form 1042-S refund claims. 
And they initially established six months as the period during 
which this freeze could operate, and if, in fact, the review they 
were undertaking took longer, they could, and often did, extend 
that freeze period for another six months. 
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 At various times, over 100,000 taxpayers were subject to these 

freezes. The idea was that the IRS would use a semi-automated 
matching tool that would, in effect, compare the various fields on 
the different forms, the 1042-S and the 1040NRs, and separate out 
the sheep from the goats. If everything matched up, the plan was 
that the automated tool would indicate that match, refund claims 
would be released – the freezes would be released and the refund 
claims issued.  

 
 
 Unfortunately, the semi-automated tool had a very significant error 

rate, and there were a number of false claims it had generated. 
This, in turn, had the effect of causing the need for voluminous 
review of returns. This overwhelmed the personnel dedicated to the 
task and there was a great backlog. That's why there were the long 
delays and the 100,000 plus freezes, and a lot of havoc was 
generated. For example, at one point, over 30,000 foreign students 
had their refunds frozen, and this was particularly hard on them, 
because think back to when you were college students.  

 
 
 They often would rely on these refunds for subsistence and the 

like, and it was a real hardship to find that they were indefinitely 
frozen. Further foreign students often were quite unsophisticated in 
the ways of US tax law, and not well equipped to seek redress. So 
they contacted their colleges and universities and their withholding 
agents, but often, despite the best efforts of the students and the 
withholding agents and the colleges, even working with the IRS, it 
sometimes proved difficult to resolve the issues. So after the 
intervention of a congressman right here in Texas, as a matter of 
fact, and the longstanding advocacy of the National Tax Payer 
Advocate, the systemic matching program was temporarily 
discontinued and the refund claims were withdrawn.  

 
 
]  
 
 The freezes were withdrawn in June of 2016, and the refunds were 

issued. And if that's where it stopped, it would be an interesting 
historical footnote in the tax world, and we have no need for this 
presentation. But the IRS is now pulling in temporary procedures 
for 2017 and is working on new procedures that will be 
permanently in place at some point in the future. As a result, there 
are multiple iterations of IRM guidance for that 2015 period and 
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subsequent up until the discontinuance of the program in 2016, and 
then still new procedures for the current period. 

 
  
 
 And then, of course, there will be new guidelines in the future. We 

will be drilling down a little bit on current procedures, which my 
colleague, Ross T. Schiller, will do for us, and we will do that 
based on our current understanding of the IRS practices. So there is 
a lot occurring in this area that will continue to occur. And Ross 
will be talking a little more about that. 

 
 
 
 
Ross Schiller: Thank you, Michael. Good morning! I hope my Eastern European 

accent will wake you up because you need to be focused on the 
presentation. 

 
 
 
 And before I move into the current refund practices, I'm curious to 

see how many of you have seen a 1042-S refund case. All right, 
well, a fair number. So at this point the IRS has implemented the 
new procedures for the 2017 filing season, and they're underlined 
in the IRM 21.8.1.11.14.3. And this IRM was revised in February 
of 2017. According to this current guidance, the IRS does not free 
all claims, but it does freeze some claims and does manual review. 
So, as Michael has said, the semi-automated tool the IRS has used 
was very inaccurate, and the IRS has changed its procedures going 
forward. 

 
 
 So any freeze will result in a manual review. This review can lead 

to a referral for a larger audit if any potential irregularities in the 
return exist. And it is very important to make sure that the 
taxpayer's copy of the 1042-S submitted to the IRS exactly 
matches the copy that is submitted by the withholding agent. If the 
1042-S is inaccurate, the withholding agent should be contacted 
and asked to correct the issue and submit and amended form to the 
IRS. So, again, the taxpayer would need to resubmit the amended 
1042-S to the IRS that exactly matches the copy that the 
withholding agent has submitted. 
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 And there is some issues that we have seen on these Form 1042-S. 
For example, when the IRS was matching these forms, they would 
match every field on that form, and sometimes a foreign taxpayer 
would list his or her last name first, and then the first name in the 
place of a last name. And, you know, for human review, 
sometimes it would be understandable, but when the IRS matches 
the fields exactly, even this change would result in a mismatch and 
the refund would be delayed or denied. So the filing of Form 
1040NR is required in a taxable event, and I may repeat something 
Michael has already said, it's a taxable scholarship or fellowship. 

 
 
 It can be income from any types of activity or compensation for 

services in the United States. And you can see all the different 
types of income in Publication 970, Tax Benefits for Education, 
and the proper tax treaties. So normally what happens is that the 
non-residents must attach Copy B of 1042-S to their 1040NR 
return and submit it to the IRS. The 1042-S review process 
includes reviewing the submitted 1040NR against the 1040S filed 
by the withholding agent, and 1042-S Copy B attached by the 
taxpayer to this particular tax return. The IRS, when FATCA was 
passed in 2010, it also changed the Section 6611(e)(4), which deals 
with the interest free period for the IRS to review refund claims.  

 
  
 
 As you know, in the domestic context, the IRS has 45 days when 

the interest is suspended. After – if the IRS takes longer than 45 
days, it would begin paying interest.  

 
 

For non-residents taxpayers, Congress extended this timeframe to 
180 days. So on average, the IRS will take up to 180 days, and, as 
we have seen in the past, longer than that. Sometimes it exceeds a 
year in reviewing these claims. And, again, it's a difficult review 
because it's a manual match of each field on the Form 1042-S. So 
when the refund claims are frozen, taxpayers will receive a letter 
notifying them of a preliminary action taken by the IRS to review 
the claim. 

 
  
 
 And it's the Letter 3064C or 5887C. And this letter would inform 

the taxpayers of the claim related to the Form 1042-S withholding 
has been frozen and is being under review. And the letter will 
explain that no additional action is required from the taxpayer until 
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the review is completed. It might last up to six months from the 
day the IRS receives the return, or from the date of the return, 
whichever is later. So, to explain this more, some returns that have 
active income or, let's say, wage withholding, would be due as 
regular a US 1040 Return. And this year it would be in April the 
18th. However, for some passive income, the due date for 
1040NRs is June 15th. 

 
 
 
 
 
 And, as a result, the IRS will take 180 days from whatever date is 

later – the later one. And also, if you file your return, let's say your 
tax preparer filed your return in March, the IRS will not count 180 
days until the due date of the return. So if the due date is later, then 
the 180 days will start on June 15th. So during the freeze period, 
the IRS would match every field on the taxpayer's 1040NR with all 
the fields of the 1040S, and, as I said, on both Forms 1042-S. The 
one that submitted by the withholding agent, and also the 1042-S 
Copy B submitted by the taxpayer.  Likewise during this period, 
because, again, the review is manual, the taxpayer's return can be 
selected for a full scale audit by usual compliance procedures, 
because, you know, the IRS examiner has already started the 
review. So there is a manual review of these forms and if there are 
any questions about deductions, credits, the items of other income-
-. 

 
  
 
 Sometimes these non-residents taxpayers have a fellowship or 

scholarship, but they may also work at the local restaurant. They 
might have a 1099 issued by some other employers for services 
provided, or a W-2  because many of them do have social security 
numbers and can work in the US for a limited number of hours.  

 
 

So if a mismatch is spotted, what happens? The withholding credit 
claimed on the taxpayer's Form 1040NR is reduced or eliminated, 
and the taxpayer is being sent a preliminary disallowance letter. 
And this disallowance letter you see on the screen is 5904C. It's 
underlined in the IRM that I mentioned before. It's 21.8.1.11.14.3. 
Luckily this presentation is being recorded so you can watch it and 
take note of the IRM. 
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The letter will explain the nature of the mismatch, or mismatches. 
It would instruct the taxpayer to contact the withholding agent to 
correct the inconsistency, or inconsistencies. The taxpayer often 
will be in the position to resolve this mismatch directly with his or 
her withholding agent.  

So there may be two types of mismatches. One mismatch is when a 
1042-S submitted by the taxpayer differs from the one submitted 
by the withholding agent. And in the past we've seen instances 
where the withholding agent would find an error and correct it, and 
submit to the IRS the amended form, but would not provide an 
amended form to the taxpayer. Or the taxpayer would receive an 
amended form and his or her preparer, or the tax preparer, would 
not pay attention to it. They would think, "Well, it's not a 
substantive change," right? Let's say the middle initial was missing 
or something, or some field was not exactly matching. 

And this would result in a denial of the claim. So you would need 
to go back to your withholding agent and ask them to go through 
with you through all of the fields and make sure that the form they 
submitted to the IRS exactly matches Copy B of 1042-S. So it's 
very important. However, during this manual process, unlike the 
last years that Michael has described, the IRS will also match all 
the fields of the 1040NR against 1040S's, both copies. So 
sometimes you might have a mismatch with a 1040NR. It can be 
easily corrected by the taxpayer. You can file just an amended 
return. And if you don't see any issues with 1042-S's, you can 
always submit an amended 1042NR with the same 1042-S to 
correct the inconsistency on the return itself. 

A common error that we have seen is that the withholding agent 
may list multiple recipients on 1042-S in Box 13A. So let's say 
multiple taxpayers are receiving some kind of taxable income and 
the withholding agent may list all of them in that box. This would 
result in a mismatch. So you would need to go back to your 
withholding agent and say, "Okay, you know, you need to just list 
the name of my taxpayer, not all three of them or all five of them 
who received that income, because it will result in a mismatch." 
We also have seen that withholding agents sometimes use 
substitute 1042-S's. So you would receive a 1042-S, but they will 
electronically transmit something different, right? That is creating 
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a difficulty for taxpayers and the IRS, and the IRS would need to 
make sure that it completely matches. 

And the withholding agents need to follow Publication 1179, 
General Rules and Specification for Substitute Forms 1096, 1098, 
1099, 54 and 98, which also includes the official Form 1042-S. So 
the substitute actually needs to match the 1042-S, because if it's 
missing fields or has different fields, it will not match. So what is 
happening when you have checked that all of the fields in 1042-S 
match, and all the fields in 1040NR match, but still the IRS does 
not allow this refund? This would result in a false positive. So after 
you did you due diligence and you contact the withholding agent 
and found out that everything matches; you checked your 1042NR. 
This is a good time to get in contact with the IRS via the phone or 
in writing on the phone number and address listed in the 
Disallowance Letter 5904C. 

And speak with the IRS if you have done your due diligence and 
there is no mismatch, and it should resolve the issue. However, if 
the issue is not resolved, then it might be a good time for you to 
contact Tax Payer Advocate and we're here to help you. We'll talk 
more about how to contact our offices and how to work on that.  

So if you have mismatches – going back to the mismatches related 
to withholding agent error, hopefully you'll be able to contact the 
withholding agent, and the withholding agent will be available and 
willing to go with you over the fields on 1042-S and fix any 
potential irregularity there, and will provide you with an Amended 
Form 1042-S.  

And this amended form needs to be submitted to the IRS. Then 
again, the amended form needs to be matching. So the Copy A and 
Copy B need to be exactly the same and submitted to the IRS.  

So potential problems that we see is that, you know, the taxpayer 
and the withholding agent cannot identify mismatches, or the 
withholding agent is uncooperative or could not be found. And the 
IRS will treat a mismatch existing even when there is a false 
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positive, as we discussed before. And it happened in the past. The 
IRS press release on June the 6th of 2016 acknowledged that the 
IRS's transcribing errors led to a lot of mismatches in the past.  

 
 
 There is no guarantee that the IRS will resolve it, and, again, then 

you'll need to take several actions that we'll talk just in a few 
minutes. And TAS will be able to help.  
So if the taxpayer follows up with the IRS after the claim is 
disallowed, and you don't take any action, the statute of limitations 
will expire in two years. It's under Section 6514(A)2 and 6532. So 
if the taxpayer wants to contest a mismatch resulting from a false 
positive, or to raise other arguments, and cannot reach a resolution 
with accounts management. Was that when you called this phone 
number, or you mail your explanation to the address on this letter 
that you received about the disallowance of the refund, then the 
taxpayer could be able to obtain an appeal by contacting the IRS's 
Office of Appeals. It's underlined in the IRM that I mentioned 
before, 21.8.1.11.4.5. 

 
  
 
 However, the risk is this, that the IRS might deny the appeal if the 

refund can't be processed for incomplete information. So you need 
to do your – before going to appeals, you need to do your due 
diligence. Again, as we discussed, you can go back to your 
withholding agent and check all the fields, and check your 
1040NR, because the IRS may deny your appeals if you would not 
do your due diligence. In any case, the taxpayer has the right for a 
judicial review of the disallowed refund claim by filing a refund 
action in federal court, in the Federal District Court, the Court of 
Federal Claims. And it's underlined in the regulations that actually 
if you do not receive denial, or any letter from the IRS, six months 
after you submitted your claim, you still can go to court. So you 
can ultimately have a judicial review in any case. 

 
  
 
 As a practical matter, the National Tax Payer Advocate was very 

concerned that for some of these taxpayers it would be cost 
prohibitive because the refunds are not large amounts. And the 
National Tax Payer Advocate has advocated for these taxpayers 
who have received these preliminary disallowance letters. The 
taxpayers were denied appeal rights, and the National Taxpayer 
Advocate advocated for establishing an appeal process for these 
1042-S withholding refunds. Also, the IRS has adopted a stringent 
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legal position to these claims, and the IRS has shifted the risk of 
disallowing these claims to the taxpayers, because in the domestic 
context, as Michael has mentioned before, the IRS would allow 
credit if the taxpayer can substantiate that the withholding has 
happened, but, say, in the domestic context for 1099s or W2s.  

 
   
 
 But in financial context, the IRS has taken a position that it would 

disallow withholding if the amount is not remitted to the Treasury, 
and would also pro-rata the refunds if the withholding agent did 
not pay the full amount to the Treasury in all these claims. In all of 
these claims the pro-rata the refund, which also places the burden 
on the taxpayers. It's also ultimately difficult because the IRS 
would not disclose--under 6103 it would be precluded to disclose 
exactly what the withholding agent remitted or did not remit. So 
the taxpayers would have to deal with the risk of not only not 
getting their refund back, but sometimes a disallowance of a credit 
under 1042-S withholding can result in an assessment, in a 
deficiency, which it can be a hefty tax bill for the taxpayers. 

 
 
 Then again, in that situation the taxpayer can go into Tax Court 

and the IRS would bear the risk. There are a number of cases, 
starting with a Pertia v. Commissioner in which the Fifth Circuit 
Court of Appeals held that by failing to substantiate a Form 1099, 
the accuracy which was challenged by the taxpayer, the IRS made 
a naked assessment, "and acted arbitrarily and failed to support its 
burden of proof." So the Court's general limit in Pertia to 
unreported income cases arise in a domestic context. However, the 
IRS may face the risk of – in a case of a mismatch attributable to 
1042-S, if the taxpayer would bring the court action, then the IRS 
will reject the withholding agent's 1042-S and the taxpayers form, 
under the penalties of perjury, Form 1040NR, it would be arbitrary 
and the Court may actually find for the taxpayer -- 

 
 
 --just based on the finding that the withholding has actually 

occurred based on the 1040S and the taxpayer's substantiation. 
There are a number of cases from this line, and if the taxpayer can 
establish that assessment was arbitrary and erroneous, then the 
court can rule in favor of the taxpayer. And another case is Parker 
v. Commissioner. So the Pertia case the citation is 932.f.2d.1128 
and it's the Fifth Circuit Court of Appeals in '91. So let's talk a 
little bit about the intended regulations. We don't – at this point we 
don't know if the IRS will go forward with these regulations or not; 
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however, in Notice 2015-10, the IRS underlined its position that 
the withholding agents must remit the payments to the Treasury 
before any credit or refund can be allowed.  

 
 
 
 
 It is the in IRS's guidance plan and the pro-rata refunds for 

individuals based on the extent of the withholding's agent partial 
deposits would be implemented. So, for example, if the 
withholding agent remits only 80 percent of withheld amount to 
the IRS, each taxpayer subject to withholding by the withholding 
agent would only be entitled to credit or refund of 80 percent of 
their individual withholding. So, you know, these regulations do 
contemplate some exceptions, but none of the exceptions 
underlined in this Notice would allow the taxpayer the full amount 
that has been withheld. So regardless of whether these regulations 
will be adopted or not, it shows the IRS's current approach to 
1042-S refunds.  

 
 
 
 I have a few minutes to cover – you know, the TAZ is really 

concerned about these issues and we will continue to monitor IRS's 
policy on this subject. We will see that the 1040NR returns and 
1042-S matching processes are implemented in a fair manner. And, 
you know, we will look at the other issues that can be stemming 
from this. As I mentioned before, since a human being is already 
looking into these returns, there may be some additional issues in a 
full scale audit. An example of this is there was a recent case out of 
Tax Court, Lynchburg v. Commissioner. And in the Lynchburg 
case, the IRS disallowed the expense deductions claimed by three 
foreign students who participated in the US's Summer Work 
Programs sponsored by the State Department.  

 
 
 These claims were relatively small. As I recall, one of the 

taxpayers had a $56 refund, and the IRS, nonetheless, reviewed the 
claims and disallowed them on the grounds that the taxpayers did 
not meet the "away from home on business" requirement under the 
Section 162(a)2. And this extensive decision, and I will give you 
the citation, the Tax Court reviewed the petitions of the parties and 
ruled in favor of the IRS. What is significant here is that the IRS is 
focused on relatively small claims on non-residents taxpayers. 
_____ _Audited____ these claims, and I also pursued litigation of 
these claims. So there is a lot of focus, there is a lot of attention 
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from the IRS to these non-residents claims. So you might see – 
with your clients, you might see not only issues with 1042-S's or 
withholding, but also with any deductions claim on the return.  

 
  
 
 So how TAS can help? If you see issues, you attempted to resolve 

these issues with the IRS, but you could not resolve these issues, 
and you did your due diligence, you can always contact TAS, and 
TAS has local offices in every state. In a large state like Texas, we 
have more than one office. I believe we have three offices.  

 
 
 The best way to contact TAS if, of course, to go to your local 

Local Tax Payer Advocate's local office, but you can always go to 
the – you can call the toll free number or submit a request. If you 
see a systemic issue, you can always go also to Systemic Advocacy 
Management System. It's our system that TAS has for more than 
one taxpayer, and submit your suggestion or concern, and an 
analyst will be in contact with you and will provide you a monthly 
update on how to resolve your issue – your systemic concern about 
the IRS's procedures.  

 
 
 
 Also this last screen shows the email for Michael. And please don't 

email him with individual cases. He is the TAS expert on FATCA, 
but he does not open cases. You need to go to your local office. 
But if you feel that there is a process or procedures that are causing 
harm to taxpayers, multiple taxpayers, and you have seen ongoing 
issues, by all means contact Michael via this email. I appreciate 
your attention to this presentation, and I hope to answer any 
questions. We have only 20 seconds left, but Michael and I will 
both be available outside in the hallway to answer all of your 
questions. So we are not running away, we're here. Thank you very 
much. Have a great day! 

 
 [End of Audio] 
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Glossary 
 

FATCA – The Foreign Account Tax Compliance Act was enacted by the Congress in 
2010 as part of the Hiring Incentives to Restore Employment (HIRE) Act to combat tax 
evasion by US persons holding investments in offshore accounts. The Act generally 
requires foreign financial institutions and certain to report certain information about 
certain financial accounts held by U.S. taxpayers or by foreign entities in which U.S 
taxpayers hold a substantial ownership interest. 
 
FFI – Foreign financial institutions, that, under FATCA, report certain information about 
their account holders to be FATCA compliant. 
 
FTE – Flow-through entities are often used in transactions to hide or disguise illegal 
activities which result in examination adjustments and penalties 
 
FDAP – Fixed or determinable annual or periodic income is, generally, income that is 
includible in gross income under IRC Section 61. Income is fixed when it is paid in 
amounts known ahead of the time paid. Income is determinable whenever there is a basis 
for calculating the amount to be paid. 
 
NECI – Non-effectively connected income is income (dividends, rents, salaries, wages, 
premiums, annuities, compensation, remunerations, emoluments and other fixed or 
determinable annual or periodic gains, profits and income) of a foreign corporation not 
connected with United States business. 
 
NQI – non-qualified intermediary 
 
NRA – Non-resident alien withholding applies only to payments made to a payee that is a 
foreign person. It does not apply to payments made to U.S. persons. 
 
ROFTL – Record of federal tax liability 
 
TIN – Taxpayer identification number is the general name for a unique number that 
identifies a unique taxpayer appearing on a tax return as a primary, secondary, dependent 
or qualifying person; or a unique number identifying a tax preparer or electronic filer. 
 
UFI – Unique form identifier 
 
WA – Withholding agent is any person that has custody or control of an item of income 
of a foreign person subject to withholding. A withholding agent may be an individual, a 
trust, an estate, partnership, corporation, government agency, association, or tax-exempt 
foundation, whether domestic or foreign. 
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